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Complainant, | 
v8. In Equity. ] 
CGdurarcads N. : 
Bill of Complaint. ‘) 
Nie 
To the Honorable, the .Judqes of the Cireuit Court of the 
United Slates for the, istrict af Lh nn ors ae 
The American Graphopkone Company, a corporation 
duly organized and existing under the laws of the State 
of West Virginia, and having its principal office in " 


Washington, in the District of Columbia, brings this, its 


bill of complaint, against bc l rj 
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And thereupon your orator complains and says that 
Chichester A. Bell and Sumner ‘ainter, then of Wash- 
ington, aforesaid, were the original, first, and joint in- 
veitors of certain new and useful improvements in 
recording and reproducing speech and other sounds, | 
which were not known or used in this country, or pat- 
: ented or described in this or any foreign country, prior 
i . to their invention thereof, and which had not been in 
| oY. public use or on sale in the United States for more than 
. two years prior to their application for letters patent 
: _ therefor. 


IT. 


| § That on the 27th day of June, 1885, the said Chichester 

| A: Belland Sumner Tainter made application in due form 
of law to the Commissioner of Patents for the grant of 
letters patent of the United States for the said invention, 
and then and there fully complied in all respects with 
| the provisions und requirements of the laws of the United 
= States in such case made and provided. 
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IIT. 


That, due proceedings being had upon said application,. 
. upon the 4th day of May, 188@, letters patent of the United 
States, in due torm of law, were issued and delivered to 
~ said Chichester A. Bell and Sumner Tainter, in the name 
oe of the United States, under the seal of the Patent Office, 
and signed and countersigned respectively by the proper 
officers of the United States, and numbered 341,214, 

granting to said Chichester‘A. Bell and Sumner Tainter, - 
their heirs or assigns, for the term of seventeen years 
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from said 4th day of May, 1886, the full and exclusive 
. right to make, use, and vend the said invention through- 
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out the United States and the Territories thereof, as by 
reference to said letters patent, or a duly-authenticated 
copy thereof, here in court to be produced, will more fully 
and at large appear. | 


IV. 

That the said Sumner Tainter was further the origi- 
nal, first and sole inventor of a certain new and useful 
improvement in apparatus for recording and reproducing 
sounds or sonorous vibrations, not known or used in this 
country, or patented or deseribed in any printed pubhi- 
eation in this or any foreign country, prior to his inven- 


tion thereof, and not in public use or on sale in the United | 


States for more than two years prior to his application 


_ for letters patent therefor. 


V. 


That on the 4th day of December, 1885, said Sumner 
Tainter made application in due form of law to the Com- 
missioner of Patents for the grant of letters pitent of the 
United States for said invention, and then and there 
fully complied in all respects with the requirements and 
provisions of the laws of the United States in such case 
made and provided. 

Wis 

That, due proceedings upon said application being had, 
upon the 4th day of May, 1886, letters patent of the 
United States in due form of law were issued and deliv- 
ered to said Sumner Tainter, in the name of the United 
States, under the seal of the Patent Office, signed and 
countersigned respectively by the proper officers of the 
United States, and numbered 341,288, granting to said 
Sumner Tainter, his heirs or assigns, for the term of 
seventeen years from said 4th day of May, 1886, the full 


and exclusive right to make, use, and vend the said in- . 
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vention throughout the United Statesand the Territories 
thereof, as by reference to said letters patent, or a duly- 
authenticated copy thereof, here in court to be produced, 
will more fully and at large appear. 


. NEES. 


That the inventions or improvements described and 
claimed in said patentto Sumner Tainter were designed 
for and are capable of use conjointly, and are used con- 
jointly with the improvements or inventions described 
and claimed in the patent aforesaid of Bell and Tainter 
in recording and reproducing sounds. 


VILL 


And your orator further shows that on the 29th day of 
March, 1887, said Chichester A. Bell and Sumner Tainter, 
by an instrument in writing duly signed, delivered, and 
recorded in the United States Patent Office the 22d 
day of September, 1887, did give, grant, and convey to 
The Volta Graphophone Company, a corporation organ- 
ized and existing under the laws of the State of Virginia, 
its successors and assigns, the entire right, title and inter- 
est in and to said letters patent No, 341,214, granted to ° 
them as aforesaid, and in and to the invention secured 
thereby, as by reference to said instrument, or to a duly- 
authenticated copy thereof, here in court to be produced 
will more fully and at large appear. 
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IX. 
That on the 29th day of March, 1887, said Sumner - 
Tainter, by an instrument in writing, duly signed and D 
aa delivered and recorded in the United States Patent Office : 
; the 5th day of April, 1887, did give, grant, assign, and 2° 
convey to the said The Volta Graphophone Company, its . 
. successors and assigns, the entire right, title, and interest E 
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in and to said letters patent No. 341,288, granted to him 
as aforesaid, and in and to the invention secured thereby, 
as by reference to said instrument, or a duly-authenti- 
cated copy thereof, here in court to be produced, will 
more fully and at large appear. 

X. 

That on the 24th day of January, 1893, the said The 
Volta Graphophone Company, by an instrument in writ- 
ing, duly signed, sealed, and delivered, and veeorded in 
the United States Patent Office the 25th day of January, 
1893, did give, grant, assign, and convey to vour orator, 
its successors and assigns, the entire right, title, and in- 
terest in and to said letters patent No. 3-+1,2!14 and No. 
341,288, and in and te the inventions secure thereby, ag 
by reference to said instrument, or a duly-authenticated 
copy thereof here in court to be produced, will more fully 
and at large appear. - 


XI, 


That your orator has been, since the date of the assign- 
ment last mentioned, and is now, the owner of the said 
letters patent, and each of them, and of the rights and 
privileges secured thereby, and has been and is, save for 
the doings of th¢$ defendant and others acting in con- 
cert with Aswn/in the exclusive possession of said rights 
and privileges, and is entitled to the exclusive use, bene- 
fits, and advantages of the said inventions and improve- 
ments. 


XIT. 


And your orator further shows that the said inven- 
tions and improvements are of great commercial value 
and practical utility; that a great public interest has 
been manifested therein, and a large demand created for 
apparatus constructed in accordance with or embodying 
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the same; that in order to supply this demand and_ to 
confer upon the public the advantages and benefits of 
the said inventions, your orator aud its predecessors in the 
title have invested large capital in acquiring said pat- 
ents and in adapting and perfecting such apparatus, and 
. 4 have at great expense devised and constructed machinery, 
| tools, appliances, and other accessvries necessary or use- ! 
ful in the manufacture of such apparatus, and have em- 

ployed numerous skilled workmen, inventors, and ine- : 4 
chanics in ¢ mnection therewith; and that such invest- : 
ment has been made and such expense incurred upon 

the faith reposed in the said letters patent granted by 

the Government of the United States as a‘oresaid, and in 

the rights and privileges secured thereby. 
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And vour orator shows, upon information and belief, 
that ths defendant and others, acting in concert w?th 
, since the grant of said letters patent, and each 
of them, and since the dirte yf the assignment last above 
mentioned, within the said) District of Lh nw , 

-and elsewhere in the United States, wrongfully, unlaw- 
fully, and with intent to injure your orator, and to deprive 
it of the just profits resulting from making, using, and 
vending said inventions, have, without the license or con- 
sent of your orator, made or caused to be made, used or 
caused to be used, and sold or caused to be sold, apparatus 
for recording and reproducing sounds, known as “ phono- 
nographs,” each and all containing or embodying or 
operating in accordance with the said inventions or im- 
provements, substantially as described and claimed in the 
said letters patent, and each of them, and im infringe- 
ment of the exclusive rights granted to your orator, as 
aforesaid: and that the said defendant has derived, 
and received, and still 7s deriving and receiving, great 
pains and profits from such unlawful use, but to what 
extent your orator is ignorant, and cannot set forth. 
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XIV. | BAY, 

That each such machine or apparatus so made, used: | 

and sold by the defendant contains, embodies, or 

operates in accordance with the inventions or improve- 

‘ments covered by both the letters patent aforesaid, or 
material and substantial parts thereof. 


AN. 


And your orator therefore prays as follows: 





“ (1) That the said defendant may be required by a 

. : : decree of this Ilonorable Court to account for and pay 

a ee over unto your orator all such gains and profits as have 

accrued or arisen, or been earned or received by the said 

defendant ,and all such gains and profits as would 

have accrued to your orator but for the unlawful doings 

of snid defendant , and all damages your orator has 
sustained thereby; and 


(2) That the defendant hee) associates, attorneys, | 
| servants, clerks, agents, and workmen, may be perpetu- 
ally enjoined and restrained, by a writ of injunction 
issuing outof and under the seal of this Llonorable Court, 
| from directly or indirectly making or causing to be made, 
| using or causing to be used, selling or causing to be sold, 
5 any machiue or apparatus embodying or constructed or 


a - 


operating in accordance with the inventions or improve- 
) ments set forth in the letters patent aforcsaid, or either 
) aa of them; and 


oo 


(3) That your Honors will grant unto your orator a | 
preliminary injunction, issuing out of and under the seal 
of this Honorable Court, enjoining and restraining the said 
defendant -, A«é. “associates, servants, clerks, agents, and | 
: a ial workinen, 'to The "same purpose, tenor, aud effect as here- — 
inbefore prayed for, with regard to said perpetual injunc- 
tion ; and : | 
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This defendant, now and. at all times hersafter saving 





reserving unto himself all benefits anc advantaves of excention ; 
which can or may be had or taken to the many errors, umesrtainties | 
| 
ana other imperfections in the said conplainant’s bill of con~ ( 
plaint contained,for answer. thereto,or to so much and such parts 
thereof as he is advised is material or necessary to makes answer 
UNTO, ANSW2Priny, sass 
That as to whether the complainant Is & corporaticn. orcen= 
izéad and sxistine inder the laws of the State of Wast Vireinia, as 
alleced in said bill of conplaint, this defendent does mot know 
} : 
and is not informed saves by seid bill,and therefore leaves the 
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Taintor made application in dus rom of law to the Comnissicner 
of Patents for the errant of said Letters Patentsthat they com- 
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etters Patent of the United States No. 
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| UNITED STATES CIRCULT COURT | 
| NORTHERN DISTRICT OF ILLINOIS. ; oh 
cme Dinaahe. . oy 
~ \ 
| | By | 
| , | 
| i | 
re | AMERICAN GRAPHOPHONE COMPANY } | 
j )  )y 
~VS- ) IN EQUITY. = 
EDWARD H.AMET. ) a 
eee ee eee ee : 
| | i 
j 
| | J 
~ | | | | 
| | 
r a 4 
| | Affidavit of ARTHUR S.BROWNE. 
‘City of Washington, | | % 
; 
' District of Columbia, ses: | i “- 
) rf 1 oe 
| | i j 
| | i 
| ARTHUR S.BROWE, being duly swom says: 1 am | H 
| | i 78 
thirty-four years old; reside at Washington, DeCe, and ama } 
‘patent solicitor, lawyer and expert. i graduated at Dartmouth | | 
| yy 
t : | 
College, Hanover, Neos in 1881. The following year 1 entered | : 
= i | H 
| the office of my father, who was a patent solicitor and | / 
:, | 
expert, and in 1886 1 established an office of my own. ' 
| last 
During the thirteen years 1 have been actively, continuously i 
| 
— exclusively engaged in the practice of the profession of | : 
} t 
si soliciting patents, and as incidental thereto, have Deen | 
J 
| continuously engaged in studying inventions and patents, mak~ | | 
\ | | 
| sng examinations into the prior arts to determine the novelty | | 
o _. ane patentability of inventions and the validity and scope | 
f ~1- | | 
| t 
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| of letters ftent, comparing and analysizing patents, and 
| 

 cdindicinee shops and factories for examining machinery and 
for witnessing the practice ofvarious arts. 


l have frequently testified as an expert witness in 
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suits brought for the infringement of patents in the United 

| States Courts. 

| l am conversant with the art of recording and repro 
ducing sounds, with the appliances: and methods employed 

| therein, and with the history of its development from the 
_—_—_—e of Leon Scot to the modern i a cc 

| 1 have examined the patents in suit Nose541,214 and 341,288 
| 

“and nderstand the construction and operation of the machines 
| and devices therein described and claimed. 1 have heretofore 
| testified in infringement suits involving the general subject 


of talking machines, and the patents in suite 


1 have also examined and understand the defendant's 


—— See = 


machine, marked "Complainant's Exhibit, Defendant's Machine, 


Reeve Lewis, Notary Public" with the title of this suit. 
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This machine is not a complete graphophone, as it lacks 
what is known as the "recorder", or the instrimentalities 

! 

for making sound records by the process of engraving in a wax- 
“like body which process is that described in patent to Bell 


| 
& Tainter, in suit, and which is used in every camercial 
| 


_talking=machine of which 1 have any knowledge. 


Defendant's machine is designed solely for reproduc- 


ing sound records. For this purpose it hes a mandrel upon 
Wnich the ordinary commercial sound record is adapted to be 
placed, and which is rotated by means of an ordinary clock- 
“Ork, Or spring motor peehaiens the machine is absolutely 
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designed to be used with# and would be of no use apart fran, 

| the ordinary sound record cut in a cylinder of wax=like | 
material, the record being in the form of a seppwe. wi slop= 

| ing walls, as described and claimed in the patent referred | 
to. il have demonstrated that this is true by taking one of 

the ordinary commercial somd records, composed of ae 


material naving the record cut in tne form of a aeaent grceove 


-dant's machine. Thereupon, on operating the Defendant's 
machine, the sound was perfectly reproduced. 7 


The reproducing mechanism of defendant's machine 
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| 

| 

with sloping walls, and placing it on the mandrel of. Defen- 

; 

owes its operativeness solely to its use in conjunction with ' 

a ragaue made in the form of a groove with sloping walls. V 
These fine grooves or lines form a spiral on tne record 

cylinder, there being one hundred threads to en inch. fhe | 

adjacent threads therefore form quite a sharp angie, so that | 

| the reproducing point, if swung freely so as to rest on the : 

tablet by gravity, will automatically seek and find its place 

at the bottom of the groove, and will, without any adjust- 

| ment Whatever, kee p in contact with the undulatory 7 

The reproducing device of defendant's machine is 

| 

of this c@™struction. lt consists of a reproducing point on | 

+ 

one end of a glass oe end of which is loosely 

mounted on the frame of the machine. The weight of tnis 

tube is supplemented by a piece of lead tied to ite 

| The mounting of the reproducer tube or hollow arm 

is such that it can swing laterally or in a longitudinal 


plane. in operation the reproducer is allowed to rest with | 
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its free end Carryiny the reproducer point on the record 
Rata! . | cylinder. As the lavter is revclved the reproducer swings | 


rw | laterally, 


peing guided solely by the fine groove, and kept 
| | ) 
in its place by the sloping walls thereof. 


The otner parts of the machine are simply 2 dia- | 


puragmn Or sonorous body, in this case @ strip of wood in 


a a 


| 
| 
close proximity to the hinged end of the glass tube, and an : 


ordinary pair of hearing tubese The features of a sound 
reproducer which 1 find in defendant's machine are pointed 


out in patent No.341,214, in suit, and were first described 
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and made known by that patent. 1 quote from the specificat= 
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ion beginning at line 84, page l: 
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"The invention consists fourtnly in loosely mounting 
the reproducing-style so that it can readily be guided 
| by the record. -Preferably the reproducing-style, or 
¥ | what may be called the "head" of the reproducing 
instrument, is mounted on a universal joint, and the 
style is pressed against the record by the yielding 
pressure of a spring or weight" 
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Beginning at line 101, same page, it is stated 


thati-~ 
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"The reproducing=style, mounted as just explained, 
is specially adapted for use in connection with a record 
in the form of a groove with sloping walls, and this 


combination is specially claimed". \ 
The grooves of the graphophone sound=record are, \ 
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as 1 have stated, exceedingly fine and very close together. 


| 
| 
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Their depth everages less than a five=hundredth part of an 


| inch, or slighter than the thickness of a sheet of ordinary 
| 


tissue paper. 1t was a novel, and as 1 regard it, an exceed» 
_ ingly brilliant discovery, that a reproducing point, flex+ 


ibly mounted, could by means of a groove of such slight 


Gepth be perfectly guided and keep its place autanatically. | 
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: i Without the use of this anvent ion tne rep roducer must be 


mOSt accurately aijusted, and fee. by means whiich operate 
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wih absolute precision to keep constantly in the track of the 
A 
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recomi, ith a reproducer not resting by fravity on the 
| record, but fixed rigidly mii at a definite level, there can 
be no compensation for slisht irregularities in the record 


cylinder, and it consequently would sometimes be out of 
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contact therewith, and sometimes press and gouge into it, 
both of which defects of operation are fatal to good repro» 
ductione 


| The construction of this part of the patented 
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invention is specifially described on page 4 of the patent 
beginning at line 33, and ending at lineJ16. As the con- 
| struction is simple, and the Cescription full and clear, no 
| 

| additional explanation is needed. The advantages of the 

| 

| construction are also given. I1 quote the following, beginning 
at line 68: 

"There exists always a liability to disarrangement in some 
part of the machine either in the recorder or the sup-= 
port therefor or the recording=tablet or its support, 

| or if there be no disarrangement it would be difficult 


to insure that the reproducing style should touch the 
record precisely at the proper point if the reproducer 
| 

| 


rr 
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be held rigidly. Difficulties on these accounts are 
avoided by the loose or flexible mounting of the re- 
producer, the style automatically adjusting itself to 
the proper place on the record. Il1t will be seen that 
the reproducer is mounted on a universal joint, so that 
| it can move in any direction. The movement parallel 
| with the face of the tablet would however, by itself | 
| allow tne style to follow sit and adjust itself to the | 
| 
| 


record to a useful extent." 
1 find the constmection of the following cleims | 


of this patent in defendant's machinet= 

_ | 

| ' The combination, with a reproducing=style, of a 

| mounting therefor, which leaves said style free to move | 
laterally, and thereby adjust itself anutanatically to a 
sound-record, substantially as described. 


= ap ae a= 
aa i 2a SS ae ee tel a a = =e a a ae ll on ee Ss == bal v E 7 7° 
SS ae : . = iad ial z 4 Le a : T 
. se ee 3 


a ~ey  . = , — ; = rate 
A atin oe. PR e a er ee oe m Sig, el bat Sart ta <a et oh roa gre Prt aay . 
a el i a elie | 7a a Sack 2 * ele Poe 5 et A i eat, eis 24g 4 fees _ ot “2 marae a3 ae? < ayy fe ere 
F b eA eh a - Pe ee oP Oy a cee 16 a fs . ea - e042, sure # af) ut 
; - . 4 o L-ere L . =e a , = a —_ hail ae Pg a ee A $ ere bot 2. ae 4 a os 7s aa ke got 
: - ¥ ' ‘ a ~ ; oe i ¥ z= eo 
: ae a i To cae ik oR iS = 





7 eee gts apertenee sreeet ae 


OEE _——————e——E—E—E—EEEEeEEEE——————————e 
—-——— = = 2 — a 


i EEE 
— = 


a 
= a 


——= 


ee ee ee ee ee ee 
= a a es eo — = 


ey 


— Fee pepe 





. li ens aS TT eee ee ee 
7 = : . * " = “a a, » 
2 a as a aa Be et Le | 


20 
The rep rodveer loosely mounted on a suitable suppor, 


SO that the reproducing~style is capable of a lateral 
movement, and may in consequence thereof adjust itself | 
autcmatically on the record, sibstantially as described. | 
ole | 
The reproducer mounted on a universal joint and | 
held against the record by yielding pressure, substan= | 


tially as described. 


22 
The combination, with a grooved tablet or other 


body having a sound=recordi formed therein, of a repro» 


ducer having a rubbing-style loosely mounted, so that: 
it is free to move laterally, and thus adjust itself 
to the groove, substantially as described. 


24» 

The combination, with a sound=record formed in wax 
Or a wax~like material, of a reproducer having a rubbing 
style for receiving sonorous vibrations from said recorg 
substantially as described. 


366 
The reproducer mounted upon a hollow standard which | 
forms a sound=conveyer, substantially as described. 


37. The reproducer mounted on a hinged arm, and pro 
vided with a sound=<conveyer extending lengthwise of said 
arm, substantially-as described. 


386 
The reproducer mounted on a hinged arm, and provi~ 
dead with a sound-conveyer extending lengthwise of said: 
arm, and connected at the hinge with an exterior sound= 
conveyer, substantially as described." 


In claim 19, the word printed "face" is an obvious 


tyrposraphical error for "free". 


No explanations, such as experts are usually called 


upon to make in order to point out infringements, are 


required in this case, it being evident upon reading these 


claims that the subject-matter of each is embodied in 


defendant's machine, and constitutes the means whereby it is 


enabled to operate. 


Patent No.381,288 describes among numerous other 


improvements, a modification of the construction broadly 
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described and claimed in the above quoted claims of patent 
Noe541,214. This improvement is described as consisting in 
"supporting the reproducing style so that it, or at least 
the end in contact with the record can mum move sidewise 
independently of the diaphragm or other device upon whic: 
it impresses the vibrations" (page 3, lines 15 - 20). 
This improVement is defendant's Keunene, the 
reproducer being mounted to move sidewise independently 
of the diaphragn. This improvement is specified in claim 
39 of said patent, which is as fallows: 
"A reproducer having a flexible, or flexibly mounted 
style movable sidewise independentiy of the diaphragm 
Or device to which the style camunicates vibration, 
substantially as described" 
In defendant's machine the style is not flexible, 
but is"flexibly=mounted”" so as to have the described operat- 


ion. 
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District of Colwnb iae 
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UNITED STATES CiRCU1T COURT 
NORTHERN DISTRicT OF ILLINOIS. 


ee ee ee 


AMERICAN GRAPHOPHONE COMPANY 


~VSs~ IN EQUITY. 


EDWARD HeAMET. 


Affidavit of PHILIP MAURO, 


Cityof Washington, | ; . 
Diwstrict of Columbia. SeS?t [se 


OO 


PHILIP MAURO, being duly sworn says? I am of 
counsel for the Complainant herein. 1 have actively 
participated in and am personally sopnizant of all the details | 
of the litigation now in progress in which the patents | 
Nos .541,214 and 341,288, known as the "Grapl» phone Patents" 
are involved. In this litigation the Edison Phonograph inter- | 
ests are defendants. The manufacture of the machines known \ 
as "phonographs" wes begun under a license to use, for an 
agreed royalty, certain broad features of the patents in | 
suit, and it haz been shown by testimony that practically all 
phonographs which have been made and solid up to the present 
day were so made and sold aguring the subsistance of the 
business arraneement whereof tne license above referred to 
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or in accordance with the patents in suit, or the correspond- 


z; 
Perse 4 
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was a feature. Broadly speaking, every talking machine, : 
ever made in this country, or in the world, was made under | 
i 
, 4 
ine foreign patentse fhe manufacture of Kaison Phonographs | 
has wholly ceased since the year 1891, the only talking 
machines made since that date being graphophones manufactured ; 
by eeopEasieny. 

The business arrangement, to which 1 have referred, 
came to an end by reason of the benkruptey of the canplain~ 
ant’s licensee Jessé H.Lippincott (who at that time owned | 


the Edison patents) by his failure to pay royalties, and by 


a a AN 


a a ye ee 


other events which, in the judgment of complainant's counsel, 
operated a forfeiture and termination of the license. oe 
Thereafter, certain persons who had been authorized by said 
Lippincott to make phonozgrapns, sound records and blanks, 
embodying features of complainant's inventions, continued to 
engage in that business, and against these persons — 
began, and is now prosecuting, infringement suits. Complain- | 
ant attempted to procure, against two of tnese defendants, | i 
preliminary injunctions; but their application was met with 
a great mass of contracts, agreements, business dealings 


and arrangements, in conseqtlence of which the said defendants 


claimed a right to engage in such business, and the appli- | ff 
i" 
cations for preliminary injunetions were denied. Subse- “Nx 


quently tnis whole contract situation was raised by a plea | 
in American Graphophone Co. -vs= Edison Phonograph Works, and | 
upon a record of aeiinted pages was argued before his | 
Honor, Judge Acheson, who decided that the contract between 
complainant and said Lippincott was purely personal and gave 
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no rights to the defendant (68 F.Re page 451). at 
The suits referred to involved the broad features | 


of makins sound recoras by éenzravisg in wax or wax=like 
| bodies, and the defendants in said suits have, dy their 
_ answers, denied the novelty of such claims, the feature i ig 
of eutting records in wax being the operation of every 
commercial talking~nachine made up to this time, and being 
claimed by ie RETBOR as his invention. That claim has not 
yet been judicially passed upon. 


The present defendant does not make phonographs, 


or devices for making sund records, nor does he manufac ture 


cn A A 
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| sound records, or blanks therefor, which are the matters in 
controversy in the litigation referred to. He makes a cheap 
| 

| reproducing apparatus, and sells it with the intention 


that purchasers thereof shall buy the sound records sold ly 
caqnplainant and its licensees and dealers, and by means there-~ | 
of be able to reproduce such musical and other sound records, 


| The essential features and principles of defendant's | 


' reproducing apparatus are inventions covered by special clainn | 

of the patents in suit, which inventions have been in all 

| graphophones from the very first, and which have been recor- | 

“nized by Mr,Edison and every one else. “i 

| The sound records put on the market are cut ina 
Wax~Like cylindrical tablet in the form of a groove with 

“sloping walls. The reproducer in patent No.341,214 is carries 


‘at the end of a tube and is connected with tne frame by &@ 


"soft, flexible, vuleanized rubber tubing" (specification 


“page 4,line 5). rah | 
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The specification thus states the object of this 


impr ovement (pare 4,line Sty: 


"The rerend ieor when so a is mounted upon a hollow 
5 tanaard erpinosed Of tae tibes or tub Lng ods Oey 45 and 
LY, and in consequence of the Flexibility of the rubber 
tubing 32 it is free to follow the record. No special 
care is necessary to insure +08 adjustment, for if 

the reproducer K be allowed to rest against the recori 
With the style upon the alt line, the style will 


of itself sravitate to the bottan of the groove," 
The following paragraph also deals with the advan= 
tages of providing the reproducer with a loose or flexible 


mounting. Not only does the reproducer rest with its point 


pressing by gravity on the record, thus maintaining contact 


irrespective of any inequalities in the recording surface, 


but the groove in the record is thus enabled to guide the 
reproducer} eaninanmad words, the latter autanatica lly 
"tracks the antink®, 
This is the essential feature of the operation of 
defendant's machine. The reproducer is a point carried on 
the end of a glass tube, which also serves as a sound passage. 
This tie is hinged or pivoted so that it can swing ina 
horizontal plane, and the engagement of the reproducer point 
in the groove of the record is the sole means employed for 
guiding the reproducer. The reproducer arm or tube touches 
at its rear end a sounder or diaphragm, from the vicinity 
of which the ear tubes lead. The reproducer rests by gravity 
on the tablet, and is therefore free to rise and fall with 
the same. 
These features of complainant’s invention arg 


pointed out and claimed in claims 19, 20, 21, 22, 24, 36, 


of and 38 . 1t will suffice here to quote claim 20: 
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"The reproducer loosely mounted on a suitable support, 
so that the reproducing style is capable of lateral 
movement and may in consequence thereof adjust itself 
autcnatically on the record, substantially as describe. 
Inasmuch as the diaphragm or vibrating device is 
stationary in defendant's machine the style is a “flexibly 
mounted style movable sidewise independently of the diaphragm 


Or device to which the style conminicates vibration" as 


pointed out in claim 39 of the second patent No.54l1, 288, 





Sworn to ana subscriber before me this 16th day of 


January 1596. 
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Notary Public, 


District of Columb jae 
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UNITED STATES CikCUIT COURT 
NORTHERN DISTRICT OF ILLINOIS. 
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MERICAN GRAPHOPHONE COMPANY } 
) 
“VS ) 
) 
) 


EDWARD H.AMET. 
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Affidavit of EDWARD D.EASTON. 


City of Washington, 


District of Columbia, SeSt | 


EDWARD D EASTON, being duly sworn, cdeposes and 
Says: l ama resident of Washington,D.Ce and am President 
of the American Graphophme Company, canplainant herein. 

1 have been familiar with the constmction and use 
of instruments m® know as graphophones am phonographs ever | | 
since they were first put upon the market, have used then | 
daily in my work since that time, and for many years my 
attention has been devoted to the business of manufacturing 
and disposing of such instruments. This business has taken \i 
me to many different parts of the country, and brought me | ‘ 
into contact with most of the persons enraged in a similar 
businesse 1 am ccnversant with every type of machine of this | 
kind that has ever been put upon the market. Ve 

Although differing in name, phoographs and grapho- 


phones are alike in all essential respects. The prospectus 
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2 issuca by the North American Phonograph Coe and Jesse H. 
Lippincott, who marketed both machines, printed for private | 
cireulation, a copy of which is in my possession, thus statec 


is the fundamental characteristics of both these machines: 


3 | "The foundation principle consists in the cutting of 
minute impressions upon the surface of a small wax 
~ | Cylinder by means of a tiny cutting instrument actuated 
| Dy sOundewaves, and in these same minute impressions 

Or punctures afterwards setting in vibration a small 
diaphragm attached to a delicate needle~point" etc, 
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This operation of "cutting" tn a wax cylinder is 


the mode of operation of every talking-machine that has ever | | 


i ES 


tion of such machines, whether known as phonographs or 


Ss RN 


been put upon the market, to my knowledge, and the introduc- 
| 


i er 


gsraphophones, was begun and, fora long time and everywhere 


in this country, continued, undsr the patents granted to Bell | 
| Tainer, May 4tn,1886, now involved in this suit. Since the | | 
grant of these patents, al thouzh the machines have been 
greatly improved in matters of detail, the essential princi- 
ples have not been changed up to the presentitime, 
| The arrangement between Lippincott, the sole 


licensee under the Grapnopnone Co. and the North American 


Phonograph Coe organized in 1588 by said Lippincott, am 














which owned the Edison patents, terminated in 1891. Since y 
that date no phonographs have been manufactured, the sole 
: talking machine, which is everywhere sold and in use, and | 
which is marketed by canplainant’s agents and dealers all | 
over the United States, being the graphophone. These machines 
are now being made and sold at the rate of many thousand 
F | _ per aBnum, and complainant has great difficulty, with a large 
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and well equipped factory in supplying the deman@.s Com~ 


was plainants have invested over half a million dollars in this | 


bsg _ enterprise. fr 


Every one of the machines made and sola by cam» 
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i plainant employs the feature of a reproducer which rests 
~ | by gravity on the tablet, and also the feature ofa repro-= 
ducer which can swing laterally and thus autonatically follow 


the groove of the record. 1 have examined the machine made 


and sola by defendant. The features I have just described 


a - 


| 
| 
| 
~ | constitute its essential feature of construction and operat~ 
ion. Apart from the clock-work mechanism (which is not part 
of the talking machine proper) and the diaphragm or sounder, 
the entire operative mechanism consists of a reproducer | 
flexibly mounted so that it can swing laterally and track the 
7 _ record, and having a point which rests by gravity on the | 
_ tablet. \ 
| This infringing machine has but recently appeared | 
upon the market. i1t has no recording mechanism, andis | 
useless except to reproduce fran the cammercial records | 
| made and sold by complainant. i1t thus takes the place ofa | 
grapnophone, and every one sold is a direct injury to | V 
| complainant and its authorized agents and dealers. | 
The cheapest form of graphophone put on the market \ 


42 


sells for 5@6 retail. The defendant's machine is, 1 under= 


; stand, sola for $6. | 
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1 am Babicng to state of my own knowledge, which 


SE Se 


dates back to the beginning of this art, that no commercial 


~ talking machines existed or were known prior to the date of 


the patents sued on. 1 am familiar with the Fdison tin«foil 
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phonograph of 1877. This was not a practical machine, ag js 
well known. 1t did not have the features above referred to 
or either of theme in fact it woula be impossible to use 


either of these features with a record impressed on pliable 


material wmaah ars tim foil. 
l1 am also able to state of my own knowledge thar 
complainants rights in respect of the inventions appropriated 
r 
by defendant, as specified above, have everywhere,and at all 
times during the ten years of the patents, been acquiesced 


in and respected. 
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Sworn to and subscribed before me this 16th day of 


1E96 





Notary Public, 
District of Columb ia. 
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| TOR THE NORTHERN DISTRICT OF ILLINOIS. 


NORTHERN DIVISION. 





AMFRICAN GRAFHOPHONE COMPANY 
In Chanvery. 
Geni. No. 230s 
Test Hos. FEO. 


Re el Ne le il 


EDWARD ti. Aliant 


Affivadit of LEON F. DOUGLASS. 


State of Illinois, ;: 


“GS « 


Gounty of Cook. or 

LEON F. DOUGLASS, being duly sworn, says: I am 
| Vice-President of the Chicago Talking Machine Company, and 
| have been for three years engaged in the business of selling 


'graphophones, sound records, blanks, and other devices per 


pany of wnich I am Vice-—Fresicent has invested large capital 


\in this business, emeloys mumerous assistants, and has exten= 


: 


| The rental of these establishments agererates more than ten 


; bhousand coliars anrualiy, and the expenses of the bus 


siness 


,are very heavy. Most of the devices in whicn the company 


deals are made by the American Graphovhone Company, complain- 
lant herein. My acquaintance with this business is such that 
meg oo 
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i taining to the recording and reproducing of sounds. The com 


| 
| sive sale rooms and exhibition parlors in the City of Chicazo. 


| 
| 
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| IN THE UNITED STATES CIRCUIT COURT, 
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| Exhibit Defendant’s Machine, Reeve Lewis, Notary Public", was 


him at final nearing. —_ 


I necessarily have itneavtadee of ali talking machines ana sini- 


lar @ppDliances on 1d to ay kn wledge nearly all 
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talking machines now made ard 


edi ile 


sold, and about ail that nave 


Deen manufactured in this eoumtrer for more than four years 


past, are ade by the Comer 
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machine hereinafter referred to. Complainant's machines are | 
sola everyvhere. T have scold in the rast year upwards of | 
three hundred gr phophones, and wpwards of ten thousandsound | 
| 

records and blank cylinders. | 
Defendant's machine is made by the Defendant, Edward He | 
Amet, of Waukegan, Illinois, whose name appears tnereon. fhe | 


i 


machine offered as an exhibit herein amd marked "Complainant's 
: 
purchased, by instructions, by E. Ae Parsons. The price paid | 


for it was six dollars. Defendant has just entered wnon | 
their manufacture, andi first heard of their armearance on the | 

| 
market aoout January 10th, i806. Defendant is, to my Know- | 


ledge, irresconsible financially and without resources or cap-| 
ital. He has no sales-roan, or fixed place of business, ex— 
cept at home. 


His infringement, if allowed to continue, will seriously 


| ands eresarasey damase the business of my company, andit 


would be intossible in my opinion to recover any damazes from 
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~ 
| Northern Pistriet of Tllinetis., 
American Graphophone Company, | 
7 { In Equity. 
. vs -{§- 
[ Gan i WHO .20,5 986. 
FAawerd IH Amet. ' Term No, 719% 
ee _ + ; + ee aa Rene 
Affidavit of Edward H.Avet: 
State of Tllinois, } 
-j-ss. 
County of Cook. 4 
- Edward WeAmet, the defendant, beiag duly sworn deposes and 
savs: IL have real the affidavit of Leon F.Deuglass. If is no 
true that IT am “irresponsible financially and with Pesouress 
or capital" son the contrary I am financially responsible and Aave 
proparty to a considsratle emount,aside fron my inventions which 
ee I consider of great value. For a single ons of my inventions I 
Was offered some time azo five thousand dollars which I refuséd, 
though the application on it had just been filed and had not yet 
been examined by the Patent Office. 
I am in no sense embarassed finencially,and with the execen- 
a tion of a few small rumniing accounts owe nothing. My eradit is 
i 5 and always has been good. Mr.Dourlass’own Company has freaquantly 
Tiven mé eredit for considerable amounts for various supplies it 
has furnished to me. A few days prior to the date of Mr.Déuglass? 
ad affidavit I went to him to vay a small balanee of some one hine- 
rad ode col la Sy ae,» FO) Ome Teasan IT ¢ LG net Atwh i Ladi Cribs aes ULI 


time, Mr.Douglass almost insisted upon mv deferring payment of the 
account. I however paid it. 


I have be- srmed and believe it to be true, that the cere 
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| Me plainant is 4 ecrporation which wes orcanized pon the basis of 
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aid Company 


sole capital. And that thouch tha eapital stock of 
WHS redid Jerre, the Company has in fact Little if aiy propersty 
other than its patents,and that it is irresponsible and damages 
to env eonsidéerable amount could not be r2eoverad from it. 

Mieuch L have recently put mv talking machine upon the mare 
ket a very larre démand for it has alrésany arisen,and J have a 


very valuable business in it,and one which I am sure has a very 
vreat future, Ay the granting of a preliminary injunction this 

business would be destroyed and I shoulé suffer great and irrép- 
arabls injury. If the Complainant’s patents on graphophones ca: 


he 


he valuéed,as stated substentially in Mr.Faston’s affidavit, at. 


$500, 000, 00,my patents and inventions on my talking machine, ia 


view of the fact that I can make my machine at many tinss los: 


wy = — =. * ; _ o- . * ss = a +. - ee * 

nection I dssire to stabe the fact, that on= of my three applici- 
= A 7 P ssi a = = 7 7 ‘i i : a 7 ae dl tg a 

tiens for patents on my talking machine has alreeny been offi- 


clally allowed by the Patant Offices, without the citation of « 


® De os . ‘ . . ah t = 
single reference. And in the other two applications nv atearn 
adivisée m2 that I shatl also secures varv valueble clainsjand | 


i : : cat ee : 7 os * : a 
have a vreat number of waluehle inventicns rel 
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AMERICAN GRAPHOPHCNF COMPANY ) * 
‘ ) 
“~VSe iH IN KQUITY. | 
E.H AMET. ) 
ADDITIONAL A*FIDAVIT OF EeDeHASTON, 
Washington,District of Columbia - s.s: 
Edward DeEaston, being duly sworn says: 1 have | 


’ 


already given an affidavit hereine 
Il am informed that the defendant has made affidavit 


affirming his own responsibility and credit, and stating 


that the complainant company is irresponsible and that its 


To my knowledge, cefendant is finanelally irres= 


ponsible, and with very limited, if any, credit. 





A few facts touching complainant's business oper- 


sole capital is its patents. 
ations, investment and equipment will show that defendant's | 


\ 
| 
statements are without foundation, and utterly untrue. | 


t 
Besices its patents, which are of great valve and | | 


for which complainant paid a high price, upwards of three 
hundred thousand dollars in cash have been paid, as working 
capital, and the earnings of ths company, to a large amount, 


nave been applied to plant, equipment and extension of 

% * na | : , | 
business. Complainant's factory contains over two hundred 
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‘thousand dollars worth of machinery, tools,, which are con 


Stantly in use in the mamfacture of graphophones and sup» 


. 


Se a 
eke se a iS es SS 





“ a eet <r ee ia min, = rs eT oe | 
= UDwaiPrdis O22: OTe thousand dollars per 


its cash business is over twenty thousand dollars per 


_ 
jmonth, 
i 
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it owns exhibition and other graphopnones, appliances 
(ete. worth over fifty thousand dollars. 


l 


accounts to the amount of over forty 


lt has sood book 


thousand Gollars, and 


he eredit rating by the commercial agencies is the highest. 
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Against all these assets and resources it has no debts, 2xeefAt— 


“et —y,* = 
Ser 4. baad 


Sworm to and subscriber before me this lst day of 

| , 

February, 1896. 
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District of Columbia. 
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UNITED STATES CIRCUIT COURT 
NORTHERN DISTRICT OF ITLINOTS., 
AMERICAN GRAPHOPYONE COMPANY, ) 
) 
-ve- Tn Equity. 
EDWARD H, AMET. } 


AFFIDAVIT OF CHARLES SUMNER TATNTER. 


SS eS ES eee Oe ee 


District of Columbia, ss: 


CHARI-ES SUMNER TAINTER, being duly sworn says: 
I am of lawful age, and reside in Washington, D. ©. I am 
one of the grantees of patent No. 341,214 to Bell and 
Taintser, and the grantee of ratent Yo. 341,288. 

J am very familiar with the construction and opsr- 
ation of the original Edison tin-foil or intenting phonograph, 
both from actual use and study of that apparatus, and from 
examination of the patents and publications in which it is 


deserited. Dr. Bell and myself began our experimental work 


in the art of recording and reproducing sounds by studying 
the causes of failure of the phonograph. Previousiv to that 


P= 


time I had made a special study of the laws and phenomena ot 


light and sound vibrations. 


I have been familiar with telegraphic, electrical, | 


: ; r : Fe ~ * > - c 
na philosophical apparatus generally for a period of mote 


thy 


than twenty-three years, and have Gesimned, made and used 


- + h + 1871-72 I was 
many pisces of apparatus Oo: that nature pou 
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oe 
= 4 = ari | 
toyed by Charles Williams, Jr., of Boston, Massachusetts 
a | 
erin the manufacture of telerraphic and e ectrical instruments 
2 = a : 7 sien ; 


ana afterwards for a psriod of four Or five vears was with 

Messrs. Alvan Clark % Sons, at Cambridgeport, Massachusetts, 
: = c  F : c = ie 

| manufacturers of astronomical, mathematical, and electrical 


apperatus. In 1874 I was commissi oned by the Wnited States 


a ~ Government a member of the expedition to observe the transit 
¥ of Venus, and on that mission visited the observing stations 
: in the Southern Yemisphere, having special care of the 


instruments and their mounting, etc. About 1878 I was for 
am some time in business for mvself as a philosovhical instru- 
ent maker. Since that time I have specially devoted myself 


to the study and development of apparatus for transmitting, 


: recording, and reproducing sound. 

In 1879 I became associated with Prof. A. Graham Fell 
t in the development of acoustical apparatus, and the recording 
: and reproduction of sound received much attention. We con- 


sidered the art in its infancy and thought that it had a great 


future of practical utility if developed in the right airec- 
tion. We realized, however, that its practical development | 
involved protracted labor and research, and also the expen- | 
diture of considerable capital. During the years 18739 and 
1880 wea devoted considerable time to the problem of trans- 


mittinz sounds to a distance by means of rediant energy, 


es 


ss ; jan, 
and developed the instrument known 4s the “photophonse 


Tn the spring of 1881 the Volta laboratory Assoc- 
Chichester 


theless. 


jation was organized by Alexander Graham Bell, Dr. 
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70 Urat use the 50099 -ranes Volta rrige awarded him 
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b tha TT pe er = 
y the French “aCademy for his invention of ths 
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and devoted oursslyas to it assiduously, it beine our con- 
tin : 
inuous and constant occupation for about four Years At 
ha* ‘ —" : ¥ 
thes time there were no xnown means or methods of makine 


and reproducing wccurately records of artiowlats Speech and 
hel ee +o Sif Dhal 


other sounds, and the unsuccesstul efforts of Edison an 


Re 


others, rather discouraged than aided attemnts in that ih caw 
tion, by ravealing the great Gifticutltices with which the 
undertaking wes besst. 

The principal problem we undertook to solve, and 
to which our efforts wer= directed, was the production in 
hard resisting material, of a record which would be accurate, 
which could be made with facility by unskilled use ers, which 


used for 


B 


could bs handled and transported, and which could t 
immediate reproduction. This result, with all the minute 
Getalis of apparatus necessary to accomplish it, was worked 
Out, after much experiment and inventive effort, and the 
expenditurs of a great amount of time and money. The inven- 
tion ana its accessories are set forth fu'ly in the two 


patents involved in this suit (No. 341,214 and 341,288) and 


that invention is at the foundation of the existing art of 


recording and reproducing sounds. 


The inventitn was at onee ani universally recogniz-— 
ed as novel and of great scientific and public interest. 


Capitalists yaickly came forward and, after investigation . 


raid a large sum for the .S. patents. The corresponding 
for half. a million djol’ars paid in 
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Between the graphophsnic method of making a rscorg My 
Slit 64 ne i | | 
by cutting or zougting out a solid material ise. actually 


removing the material in which the record is made. and the 

: . & the 
Edison method of impressing or bending a pliable material 
Such as vin-foil or soft paper saturated with pacattinn, 
there ig a wide end fundamental diffsrence. Ry the indenting 


method it is impossible to make an accurate record ; 
. a — hs 


-t 


because the style when pressing at one point depresses the 


aterial all around it, this distorting the record immediately 


3 


behind it. Moreover, the tin-foil did not follow 


accurately the upward movements of the stylus. Theres were 


—_— = 


Other causes of failure which it is not necessary for me 
to mention. The making of the record dersnds upon the 
extreme plasticity or softness of the material, and conse- 
quently the reproducim style, however light its pressure, 
tends to smooth out the undulations of the record, which &s \\ 
is wsll known are microscopical in their minuteness. 

The tin-foil shest could not, of course, be taken off the 
machine and Handed withovt impairing the record. It was 
both inaccurate to the degree of complete utility, and : | 
essentially -ephemeral and perishable 

One great difficulty with the early phonograph was 
to keep the reproducing style in the line of the record, and 


to keep it in constant contact therewith. This prob- 
ment before its complete solution was found. Inasmuch as @ 
thousandths part of an inch radially of the cy’inarical 


record, or a very slight deviation axially, would be suffic-— 


ient absolutely to prevent reproduction, it will be seen 
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With verv delicate adjusting devices the ditfieaty could not 
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= = T* £ yal Ale wal: 1 34 
necessity of making delicate ailjustmente would be, as we 
recoras the thread was relatively vary coarss, and the dif- 


a* = ; ' _ re = Ee i = * ™ i 
ticulties of ths problem increased with the increased Tins- 


surface of the undwiatory record. The first difficulty 
We Overcame by swivelling the reproducing instrument so 
that it was perfectly free to vibrate lateraliy. This con- 
struction realized a nerfect operation saver ince out prac- 


a 


tically the discovery that the reproducer point, woulda 
engage/rscord sut ie 





and that a groove so mads, though of sxcessively small depth, 
would hold the point and guide the rerroducing instrument 

as a hel a, This improvement was certainly new at ths time 
we mads it, and in confirmation of that fact, it is only 
necessary to point sut that thersetotfore no sound records 
wers known which were cut or engraved in the form of @ groove 


in solid material. This improvement has been used in ali 


granhophon:s. 
to the 


ne 


an 


huts 


is 


The 2arly Edison vhonograph made accor, 
patents taken out by him ~crior to our patents did not have 


this feature, or anything corresnonading to it. The reproduc- 
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Be styles was perfectly rigid, so much so that if the indent- 
ed line on the tin-foil did not exactly coincide with it, it 
would plough a new track for itself. This T know to an 
absolutes certainty from frequent and repeated use of thea 
phonograph. 

Furthermore, the phonotraph had adjusting serews 


for clamp-— 
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y when ths adjustment was found. In the course 
of reproducing a record frequent trials for adjustment wers 


necsssary., With a record in wax this construction wovld 


— 


be absolutely inoperative. When records are madé ut one tem- 
peratur2 and reproduced at anotne®, thers is an exnansion 
or contraction of the record, drawing the threads closer to- 


gether, or spreading them, In such case, sneuEh the initial 
adjustment were correct, the point would soon get out of the 
groove. 

The statement made by Mr. Curtis ~in his affidsavit 
her2zin that thers never was the slightest difficulty with 


the phonograph in this respect satistice ms that he never 
aay witness2d the overation of an Edison phonogreph of the tynps 


made bafore our patents. 
: The second difficulty was overcome by arranging 


the reproducing instrument, that is the arm or suppory Carry 
1 ine the rubbing point at its end, so that the point rests on 


ot between the point and the record. It should be under- 


r the purpose of receiving the impressions of 


r, 
| 


stocd that, to 


: eS er ja ee oo, 
the sound vibrations the surport of the reproducing instru 


7 ment must be to all intents and purposes rigid. 
+ = ‘ wr = Ffieien 
or weight of the reproaucer as whole is sutiricien 
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Thus & uniform and constant contact is maintained 
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record. Thus to the sound r2cor2 the vibratory part of the 


raproducer is rizidly held to its work by the weicht of the 


ct) 
arm, whil? to all irregularities of the recording surfaces 
the renroducer is absolutely vyislaines and s2lf-adiusteb?-. 


ag ~efsrred to in Mr. Curtis’ affidavit, is for altovether a 
different purpose, and has altogether @ different effect. 
Kr. Edison proposed to usé such a spring to absorb 
partially the false vibrations and diminish their effect 


on the diavhragm. This is wholly foreign to the invention 


ij 


under discussion. he reproducing instrument, resting freely 
by gravity on the record tablet, realizes its most efficient 
Opsration when used with a record in the form of a groove with 


sloping walls, as pointed out and claimed in the patent 


$41,214. 
As the result of thess two novel featurss of con 


jetment 





reproducer whi 4$oh requires no ad 
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rtainly not known prior to tn2 date 


Lf 


are 3 c = 4 - =) 
I have examined defendant's machine, ana 


The 


of our invention. 

understand perfectly its construction an ni operation. 
easential and vital fsatures o: 
jmorovements which I have explain 
out and claimed in patent ‘oO. 
mroducer mounted on a universal joint, 
ang fed along solely by ths en{ cragrement 


ee 
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of the reproducer point in the groove of the record. In 
these essential features thers is no departure from the 
improvements explained, the subject-matter of claims 19 
21, 22, 24, 36, 37, 58 of patsnt No. 341,214, being bodily 
introduced into dsfendant's machine. 

I do not overlook the fact that defendants machine 


employs no feed-serew; but these ir 


B 


rrovements dado not embrace 


or requires, ana the claims covering them do not refar to, a 


git cite: alee 


j—: 


feed-screw. As the improvements a died in actual 


‘4 
to 
cD 
& 


machines made under the patent, it has been found convenient 3 


to use a short reproducing arm, capable o* oscillating through 
& small arc, and to swivel it on & movable siipport, but whether: 
on & stationary support, or on @ movable support, the result 

is precisely the same, the record feedine the reproducer bodily 


i] 


éiong. I have frequently caused the reproducing arm to be fed 








the entire length of a record with the pivot point of the arm | 4 
stationary, but desm the construction embodied in the commercial 4 


shines more practical and satisfactory. It will be observed, 
that the Amet machine must be kept on a level surface, and that 
sven then the reproducer-arm has a tendeney to slide around 
until its point is firmly engaged in the groove. 
| I have read with care the explanation given by 


Mr. Curtis in his affidavit of the construction and operation 


: Jen vanA the affidavit of 
sf the Amet machine ana have also read the affidavit o 


—a 


Mr. Amet. Thess affidavits were eyidently prepared by a pa&- 
son unacquainted with well understood acoustical Jaws and 
phenomena. Mr. Curtis and Mr. Amet think that the Amet machir 
embodies or operates upon & new principle, or a principle 

2 


: rr ‘ ‘hia principle hi 
aifferent from that of the graphophone This 1 


refers to as the “molecular vibration" of a solid body, 


~§- 
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distinevishing it from the podily vibration of the diarhraam 


lir. Amst has appropriated from the patents in suit relate 


with the record, and vith uniform pressure. That his 
machins has 4@ prodicings instrument embodvyins precisely 


these imorovements, and obtaining rrsoisely the results for 


which they ware designed, is & fact, whether the actual 


a 
reproduction of sound is accomrlished by him on the old 


familiar principles, or on some new and unique principle. 


i] eS 


The principle, however, of sound reproduction in the 
amet machine, is that familiar to all nhvsicists, and 
applied in all sound reprocucers. The medium through which 


sound is transmitted to the drum of the ear is the atmosphere, 


ab 


and the hearing and disting ishing o* sounds is dependent 
upon the transmission through the air, between the sonorous 


Or resonant body and the ear, of waves similar in form to the 


bade 


sounds originating them. To produce sounds, therefore, it is” 


ry 


necessary to have a rssonant body capable of setting into 
motion a sufficient body of air to insure the transmission 
d sound to the sar of the listener. Tf Amst's 
mechins.lacked such resonant body, it would not talk. This 
vibrating part, is, in most sounc- rsprodneing instruments, 
in the form of a disk, that being a convenient and the most 
practical shapes, and is called a "Siaphragm"; but it is 
very common in the art to employ sounders of yariscus shapes, 
and of many diffarsnt materials and if, for any reason, one 
does not care to use a disk, he has @ large assortment of 


davices to choose from, ths expsriments of vhvsicists having 
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réeies of sonorous 
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longs ago thoroughly explored the prop: 
bodies. The phenomenon termed by Mr. Amst "molecular vibrat- 
ion", is not by any means a new discovery. On thse contrary 

it is at ths basis of all transmission of sound, and the 

theory is fully explained in all text books on the subiact. 
It has lone been known that sound waves or nulses vroparate 
themselves through solid, liguid, and gaseous bodies, by the 


= =_ 


vibration of the particles or molecuies of which such 


bodies are composed. The rates of travel of these pulse 


or waves through nearly all substances have been determined, 
and are known +o be @ function of the density and 

slasticity of the body. When it is desired to transmit the 
pulse or wavs from a solid body to the atmosphere, in order 
that it may reach the ear, it is necessary to set a relatively 
large body of air into vibration, to insure audibility 

and distinctness. Hsnese the use of sounders or lianhracms in 
stringed musical instruments. ‘Such sounders mav be rigid, 
liks the sounding board of a piano or yiolin, or flexiris 

like the diaphracem of a banjo, but whether more or less 
flexible the mode of operation is preciselv the same. or 
example, in Amet's machine the vibration of the glass rod or 
tube gets a small volums of air into vibration, and the 

sound procesding from it is faint; but to the extent that it 
joes set up atmospheric sound vibrations, it does so precisely 
in the same way, and in obedience to the sams laws, as in the 


j 3 nynder of the graphophonse. 
Slass diaphragm or sounder of the grey 


f i , loudne et emplovs 4 
Tanea, to attain sufficient louaness, Ame molo’ 


ee ho al1s Lt 
diaphragm or sounds? of wood, and % 





if: ioes + change its Function 
an "amplifier", does not cnaaunge 4 Y : 
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In respsc0t of the dianhragm, sounder, or ampli 
4 | - i s 5 —_ = = Ba a : . , 
thers is in the graphophine, no new principle, we having 


i fy 


ite 
iu 
rs 


simply applisd, in ths way found most convenisnt and etficisnt, 
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ths familiar propertiss of sonorous bodiss. Mr. Amat has 


Ll havs already stated that the original Edison 


inopsrative principles. This was fully understood, and beat of 


all by thos? best acyuainted with, and most interested 
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to ths issues of our patent) was taken ont in 1899. In fact 
in the eight years. orlor to our patent, there ware out five 
yNatantsa issued in the Tnitsd States relating to the recordi 


of our patents about two hundr 


r> granted. T have examined thess br 
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> disclaimed his phonogracvh invantion from his English patent, | 
&3 worthless, anid in order to save other improvements covered 
_ : 
by the same patent, and that his invention was public property 
in this country, and could be used by anyone who cared to 
use it (which nobody i143) lone befor the lapse of the 
term for which it was granted. This was a matter into which 
TI and my associates made special inquiry, and regarding | 
which ws fully informed ourselves many vears ago. 
= 
(Sed.) Charles Sumner Tainter. 
: Sworn to and subscribed before me this 14th day 
of February 1896. 
Reeve Tewis | 
Notary Public. 
(Seal ' 
- 
| 
| 
| 
| 
= | 
| 
' 
| 
= | 
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Affidavit of Walter 5.Gray. 


State of Illinois, 


oer i 


I 
} 
{ 


Rounty of Cook, 


iw Walter S.Grey,of lawful ag2,residing a+ Chicaeo, Tilinois, be- 





ine dulv sworn d2posées and says: 


fe 


Il ama dealer in talking mechines and faniliar with all 


kinds of them which are on the market. | 
I have exanined and wnderstand the Bell and Tainter patent 
iv No.o+1, 214, and sspeciallyvy claims 19, 20, 21, 22,%, 67 and. oc, thers- 
of:and also the Tainter patent No.d41,28S and especially claim co 
+ P 
thereof, I am also perfectivy familiar with the talking machines 
built by E.H.Amet, the dafendant,in which a pivoted glass tubular 
* 3 a 
rod is caused to ride over the record by the rroove in the recom 
itself and to orodues thus the sounds recorded. I have carefully 
eonsidered the Amet machin= with the claims above sanumerated and 
am of ths oninicn that it doas not. contain the subject. matter of 
any or either of said clainsjthat the Amet machine has no dia- 
~ phragm and no stylus and. no feed seréw,and none of the elavents 
am ~ "| - oe 1 eo) mM paid os, we Fei  - Pa a 4 oS tom ~ 4 E +. An & “4 4. > : 
On Ae oe Saal | a 13, a0}; +4 4+ 1+ he ue gf / kk Laid ‘edt! i elk af Se a Ue é 
ani none of the elamants of claim 39 of the Tainter vatant. 
That. the wax evlindar re ord used ny Amet is one sold openly 
~~ ; 
7 On the market by the cornolataant for use in talkine machinas, atc 
vi lee he I Pha Wo S! ; id t re fiak as G ci 3 ic ib iL t, A * QT: yt he aay, at . | h, 
~ : 


oe _) a*™ 
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United States Cirenuit Court, 
Northern District of Illinois. 
| 
| 
American Graphonhone Company, | . 
a In Equity. 
VS ol Jo 
i Genl .No.26, 286. 
Edward H,Amet. i 
Term No, 719. 
Affidavit of Edwerd H.Amet. 
| 
adie 
State of Illinois, J 
“7 {- a S * i 
County of Cook, Jf : 
a 
Edward H.Amet, of lawful age, being first duly sworn dsposes 
as follows: 
I am the defendant. I am by ocecupaticn an inventor and a 
practical electrical and mechanieal engineer, I am very familiar 
with the talking machine and the art connected thsrewith frem ths 
Original invention by Thomas A.Hdison, called the phenorraph, dom 
throush all of the inventions and so called improvements includ- 
ing the dévice styled the eranhonhone. Very little in the wav of 
actual invention has bh34en don2 in reletion to the talkine machine 
Since Edison turned his attention to something alee, Thea machine 
in fact reméeins practically the same as Edison left it. His in- 
vention or discovery may bs simmead up thus: He found that = dia- 
phram or thin flexible plete which could be set into bodily te 
and fro motion by sound. waves in the air,cculd by means ef a 
ed 
point connacted thereto,he made to indent 2 movine tablet or owl- 
\ idee a ee ee a ll et eet ...5 Raymond R. Wile 


eS Sl 


+ 


foil end thus pro- 
inder with a yielding surface as of wax,or tin foil and thus ¢ 
+, 
duce a shape or recom which whe: ihe point was moved over 1 


a] 


ri bs rir, te = ae, | ? os 
avein woulda set the diaphragm again into to-and -fro boaciiy mo 


: sea » “yt sm which he 
same sound waves, The essential pares of the mechan 


amploved to embody this ingenious ana 


nial 


LF 


complex idea were, (1) a 


2 


diaphragm or thin flat flexible plate eapable of being sét into a 
nodilyvy to-and-fro movement like a drum head moves in response to 
sound waves in the air: (2)a stylus or point comected to and mov- 

ine with the diaphram);(5) a eylinder or tahlet to reesive the 
record: (4) mechanism to revolve the cylinder; (5) 
facd the evlinder alone,or if preferred to feed the diaphram 
its connectad stylus along,so that in either case the record on 

‘the tablet or eylinder would be in a long spiral line. Such a 
mechanism will make a sound record and then reproduce tt! 


recorded perfectly. 


The principle of this machine is the using of the diaphragm 


with its hodilv to-and-fro movement to recori the sound waves in 


the air and to give back azain from the diaphragm the sound waves 


to the air. And such a to-and-fro bodily moving diaphrézzn with 


= 
hte ly 


connectéd stvlus has been an a@lemant of everv talkins machine 


ever built by anv one until I was fortunate enourh to Giscover an 


entirely new princinle, 


Some tim] sine? I was led to enter woon an axtensivs course 


Ci experinents concerning the action and effects of sound waves 


under various circumstences and conditions,in cas, liquids, solids 


and substances of various kinds,and concerning the various sorts 


il 


of vibrations. As a result I gathered torather a large number of 


wore 
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+ yet able to 
eurious and unexpected facts, some of which I am not yet abl 
ok | # 7 = a ty = 


explain to my own catisfaction, and which I believe Will yet have 
eo ereat future influence on the construction of many of the fa- 
miliar musical instruments. There is indeed a most wonderful con- 
cordanee and analogy between the various modes of motion known 

rourhly to us as electricity, Light, heat, and sound,all being as I 


. “4 a ian He cingle Pa) 
faintly muess and dinly perceive, compelled to obey one single set 


of laws. But I eannot be expected to be permitted wo detail here 


oy 


anv of these curious facts excspving those which have imoediary 
bearing. Anongs other things I found that a diaphragm is wholly 
unnecessary aS an element of the talking machine. By not taking 
any thing for granted until I tried it for myself I found thar if 
one speaks not necessarily at but only in the esence of a home- 
senous bodv, say like a metal ball or a cube of glass,no matter of 
what size,every part of the body is set into molecular vibration 
of an amplitude relatively ccrrespcnding to the loudness of the 
sound and of a rapidity of repetition relatively corresponding to 
the pitch of the sound. So that if a wax tablet be moved in con- 
taet with anv part of such a body it will make a record of the 
sound, which may be used to set the body azain into similar vibdra- 
tion, And more wonderful still, I have found that when such 4 body 
1S s@t into such molecular vibration it. will give off to the air, 
or to any conductor of sound,and in every direction, sound waves 
of preeiséely the identical pitch and vibration tha very words 
spoken. If this be true - and I have demonstrated that it is so - 


it isquite plain that neit! ner the diaphr mq nor its attached oe 


[nuts 
Ww 


WS 


We 


at all essential to the talking machine. To make the con- 


2 


eption elear imazins 4 globe of solid elass of anv sizes held in 


-+- 44 an ae rf -—-" ry oe = b =. a , r -* 1WSs = “4 eee tue). * +7" 
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from any dirsetion against the glass clobe. The matter in the 
zlobe will it may be inarined at once begin to vibrate, giving off 
motion in direct response in every direction, and the wax will it 
may be imagined kad correspondingly. Now if the tlobe be 

: au se 3 —_— a Aamagvinag «at, 
moved again over this line the marks wi. 1 it may be imaginea se 
wo the sane molecular vibration and the globe will give off afain 
in every direction the sounds it hai reeeived. This is my discov- 
ery in a nut shell. It seems to me to operate upon a wholly dif- 


ferent principle fron Edison’s to-and-fro moving diaphragm and 


" ra + * < a Ain . 4 Pa a ery 
its operating stylus. Edison depends upon bodily to-anc-rre move 


oO 


j—+ 


yent in a single direction. I depend on molecular or intern 
vibration and in every dirsction. 


When I came to apply this principle and simple idea to the 
actual constniction of a talking machine however there seemed %0 
rise up a thousand difficulties in every directicn. How could I 
hold the glass in place without destroying or damping its molécu- 
lar vibrations? How collect and take awav to the ear the sound? 
How amplify it? How could I attach the eutting instrument to the 
tlass? This last named difficulty was a poser, But as I already 


had sound raeords eut with a sapohire point, which reseords can be 


boucht in the market realy mada, I vot around this trouble by 


Cf 


hapineg a part of the class molecular vibrator to the same shene 


ois 


a 


Tha 


Ss the sanphire,namely a little henisphers, which by infinite 


trials I found a wav of doinz quits simole., You only havo to 


rey te 
el) Qe ee 
= at . ry AH ~~" 1. a | / fe? DT ee Oy oe on i lt el ; L ih = t. =“ = = i. J . ps _ a 
a porcioa of tre slass ann draw Le OWt, if a, thread,and. then. melt 


this end when of its own aceoni it will draw back on itself in 2 


perfect hemisphere for the same reasoh that water forns rain 


drops. This eee of 2 part of the class and tivint it the 


form of a half ball,will be called I suppose by some a "“stvlus® 
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<« it ig the vart which actually rubs agains’ the % 


2 © i are yt 6T : 

come tt Lsslus of Edison’s maenins, bub 4 : 

this respect corresponds to the ssylus oF saison fe 
m= ein ieee! Am He 


orotest there is netually no other sinilarity between the tivo 

davices than this. I choose rather to call it the rubbing point. 

This pubbing point should be, and is,made homovenous, and in one 

and the sane piece of class with the vibrator, so that its molecu | 

lar vibration will be that of the whole entire piece. The diffi- 

eulty of holding the molecular vibrator in its place I fot over 

py maine the whole piece of glass in the form of a solid or 

hollow rod, The shape maxes no practical difference. And I found 

by experiment curiously enouch thas as far as damping the vibra- 

tion is coneernec there was no difficulty about that,as the vi- 

brations beiny internal or molecular instead of bedily, such a rod 

eculd he held in the hand without aporeciahble effect on its sound 

producing qualities. iz 
I found that such a vibrator would work perfectly withsut 

anv thing likes a diaphragem in comection with it,and that the 

sound waves emenating in all directions from it eould be taken up 

by the air,or by anv substance capable of transmitting sound, end 


carried to the ear. Thus it can be carried = lone distence 


throuch the Hunan bodyvyit ean be earried throuch an apnlie;sthrouch 
a glass of Waterjor throuth a niece of wood or a piece of leath- 


©®r, IJIndoed there are few substances which will not to : 


Low ee 


Or less dersree pick up and transmit this molecular form of vi 


VWi- 


The two pieces of wood on my little machine with a bit of 


rubher tube elamped betweon them is not intended as a diaphram, 


and does not act as sich in any sense. This contrivane? is only 


i 
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an amplifier, and takes ths place in my machine whien is 
ce a Cis dic ee Mt hi 4 t 


5 . 7, i] Yr me Gh? 25 LO throv 
the ctpeat tin horn sometimes used with talking macnin 


: | fird that almost anv poreus or 
the eogund out into the room, I find that almost anv poTa. 
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ol 
heat 


uv 


Sod and even to sone 


| 
cp 
C. 
tu 
© 
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callular structures such as 4 pl 
+ 3 - - ee — 
vypee a wad of cotton wool, will act as an emplifier to molecule: 
t) ined hat a tuning fork will sing 
vibrations on the came prinecipls that a wining fore Wiis sins 
when set on a book or table. 


Tt does not maze anv differenes whether thes molecular vibvra- 





tor is made hollow or solid, I have used a glass tube simply, 02 : 
1 + ; 7 t car) x SJ agey ct t rat, 1h 4 r eS my rn i Diane 
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nose that the hole in the glass is what. the souna goes fhreurh, 1 
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bular form is also the stronzest form and less likely to break 


when dropoed accidentally, 


Avena 


Il have exanined the snts sued on and especially with 


‘iS 
my 
at 
iD 


a ee Fe 


reference to the subject matter of claims 19, 20, 22, 24,356,357 and 
o8 of the Bell and Taintor patent of 1886,No.341, 2l4,and claim 3d? 
of the subssavent Taintor patent of 1886, No .341>¢6e8 . And I under 
stand the alleced inventions of said clains. These machines of 


Rell and Taintor emplov a feed serew for nositix 
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record in imitation of Fdison,and the record is made in the form 


of a spiral groove in the wax, Of course any mechanie would br 


= L - y = is + OY he 4 ee tit So oe ee = ; += j ’ 
hle to preinet from ais general knowledve of lathe work the 

spiral thread in the tablet will not correspond at all points in 
" = * _[ n = 7 

tuning or pitch axactiy with the tuning and pitch of the faed- 

serew or mester=serew,asc it micht be termed. Any one who has dons 
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; . 2 ES sow F liable to 
fine work on 2 lathe will know that this descrepancy is tia : 


» 


eg, 141 —~ marry 
mnir4 + iA t) onaratus works lixe a sere 
oocur. In makin? the record the apraratus Wwores 


cn 


euttine lathe which has « master-serew feed. In raproducing, 
stylus is earried alone by the eerew in an absolute manner and 
theoretically shawla follow in exactiv the sare spiral line «ftoer 
«+ 4° one? inserted in the croovs. But os this spiral groove 

f,as we have seen,is not always true in correspond snee With 


La 


a\r Som sy must ba made eorrsansete fur 
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Ketween the zroove of the record with the groove 


of the master sereaw. And the object of the Sell and Taintor in- 
vention of clains 19, 20,2], 22,18 2 devices for compensating this 
Pema best. And the davice consists in viving the stylus a 
freedom +o move laterally to the slizht extent necessary to con- 
pensate for a variation which at times may reach one two hund- 
redths of an inch or more. This lateral freedom is ziven by ths 
Bell and Taintor by means of a short section of rubber tube which 
makes a movable joint, 


In the Edison machine,as originally built,and also in meny 


modern forms of it, this compensation (which is always recuired to 


cr 


permit the stvlus to track)is found sometimes in the spring of 


gk 


he metal of which the stivvlus arm is maie,and sometimes in the 


de er Hee Oy 


loosaness of the joints and vivotal connections. In all kinds of 


journals and bearints,movahle join.s or pivotal connections 


° : ae ee 
cS a earl, = ATi eb 


(axcent, on? partion lbar kind) ther> is rev 


i T 


of loosaness called “end shake"and “side shake", The amoiwnt of 


Side shakes at its hinre or pivot necessary to permit a stvlus to 
have Leterel nlew of ome ons hundredth of an inch (the distances 
Front ons rroave to tha next ons of aA phonotreph tablet) would ha 
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svar made fron the first of Mdison’s machines has 4 1 
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Will follow and traek elear throucth without break ana componsave 


for all variations between the sroove of the record and the 
er screw. 

Now as I do not in mv machine use anv feed screw or master 
soraw at all,but onlw the record crvlinder itself, so that the 
eroove in the record evlinder becones itself the master serew, lL 


is | 


do not need and do not hava anv means for correctine such disa- 
rpecment nor any such disagre=-nént to correct. In my machine ths Ore 


point of the moleeular vibrator simply follows the groove heeause 


that is the eas siast path for it, Lateral variations in the 


wroave do not bend to throw it out of track as thev mizht do if 
itt were carried alone by 4 positive faed outside of or in adidi- 
tion to the record groove, I have no need for the subject mat- 

er of these claims, and 4o not have said subject matter in my 
machins, 

Thea 2+th claim sssms to eover the use of a wax sound recom 
in a talkine machine, As I huv my wax records of the ceampl ai nant, 
Teo not see how they can. claim Lo em an infrincer when. I simp 
use than in the identical manner intend2d to bs peéd and the only 
way they can tbe used. If they cid. not intand I showlA uee these 
reecuras why cid they sell them to me. Thay are sold freely on the 
open markst, Without rubtinge a style acainst these sound recors 
it would ba danvossihl> to us® then eat all..That seens te ha the 
subjeet att ar of this 2H:H claim. 
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The 6th B7th and S8th clains are on, the hollow arm and 
etonderd. These features ars useful enough in a diaphregn Wachine 
e but are of no us? in.& machine liks mins whers molecular viora- 
4400 US relied ween, The hollow glass tube form cf arm acts in my 
machine just like a solid arm would act. And the hols in tas 
~ 
Staidard is sitipiv te hold ths ear tube in plece. 
Ags to elaim 39 of Taintor’s patent No.541,26S; <An erfort 
hers is nade to clain having the stvlus male free to move late 
E, erally independeat of the diaphragm. All thai I hav? said con- 
cerning the claims for the laterally fres stylus in the Bell and 
lainvor patent anplies eauallw to this claim. Sut in addition te 
this I point out that my machine has no diaphragm and therefore ¥ 
eould not infringe. Moreover the rubbing point of mv machine is 
u mace solid in one pisee with the parts which vibrates, a 


: I am informed and helieve it to he true that there has never 
been anv public acquiesceanc? in the Bell and Taintor and Taintor : 
patents sued unon in this case:that on the contrary said patents i 
have been veneraliyr disregarded and considered of no eflect, by | 
- hose interssted in the talking machine business,and have been 
repeatedly infrinved hv numerous persons: that instead of being 
a0TuLesesd in tyr Edison anc thos* oneratins under the Edison 
= patents thev have bean entirelw disrevarded. I have however been 
~ informed and believe it to be trie that a pool or combination was 
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UNITED STATES CIRCUGT COURT 
NORTHERN DISTRICT OF ILLINOIS. 


AMERICAN GRAPHOPHONE COMPANY ) 
) 

ged ) 

EDWARD H.AMET. ) 


District of Columbia, ses: 
EDWARD D.EASTON being duly sworn says? 

1 have already given an affidavit herein. 1 know well the 
construction of the early Edison phonograph, by wnich 1 
mean the indenting instrument invented prior to the Bell and 
Tainter patente. One of the machines is now in the possession 
of the Columbia Phonograph Company. The reproducer in these 
machines was on a standard secured to the bed-plate. The 
ee Or reproducing point was ona steel bas etamped firmly 
| to the top of this standard and absolutely incapable of later- 
Lad. movement or play. The reproducer was provided on each 
‘side with a set-screw, whereby it could be adjusted to a 


desired position and clamped therein, when the desired adjust- 


‘ment was found. 1 am certain that, until the invention of 


Bell and Tainter described in patent No.341,214 no sound- 


_reproducer was ew r mountec on a hinged or flexible joint, 


so that it could be suided by the groove of the record. 
The conmercial graphophones have a swivelled reproducer 


whose play is limited by stops, but which is guided and 


fed from one end of the record to the other by the groove: 
of the record. To keep the reproducer arm always at right 


angles to the cylinder, its pivoted end is on a movable sup« 
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port, fed by a feed screw. 1 have, long before the Amet 


machine appeared on the market, tested at the factory of the 


‘Company the arrangement adopted in the Amet machine of dis- 


pensing with the feed=-screw and allowing the reproducer ; 
na etiarrnes Often Mevetar.ethiGn, arte nNnew-ant Ze Cran fiansis fOCLS, 

arm to swing the whole length of the records, The question of 

putting this gmk construction on the market has been can-= 


sidered; but though it is somewhat cheaper and simpler thers 


. are disadvantages attending it on account of which it has 


ex 


eee, eee 
— Sa 


been deemed advisable not to offer that construction to the 


ee i en a Pe 
Sworn to andsubscriber before me the Way of 


Feb ruary 1896. | = 


— as, 


' Notaty Public, 
District of Columbia. 
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United States Circuit Court, 
rict of Tilinots. 
Norts erm Dis iy D gs Die Am Fe 9G st eee 
Anericén Grashophons Conmpenr, | 
} TA. Equity. 


§ Rent 280583; 986. 
Pdward H Amat, j Tara Now 719. 


Affidavit of Lewis E.Curtis 
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| The claims in the Bell and Taintor vatent on the flexible 
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| hir,.Philip Mauro in his affidavit selects claim 20,as the princi- 
pal one I will more particularly consider if,This claim 20 rads 
as follows: 
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by the tearm "reproducep-, The thine called in th: specification 
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"The reproducer K shown in figs 7 and 8, 
Then follows «& datailed descrintion of the whole repraducer in- 
chracn, its rine or support, the sound chamber bacx 


he 


and the maane for connect in: 


And it is this wholé instrmiment consisting of all these 
parts wiited torether,and as 2 whole called the reproducer which 


is the thing loosely mounted on the am bv means of an universal 


jGint mad: ef a short seetion of rubber tubing joining it to the 


; = ge } aes = = 3 io ‘ ry vat - = r* : : 1} = 
Tivid part of the arm, and which Instnimsnt as a whels is thus 
made one ar the express elements or this cleim. Ths subject 

= iL “| =, = — = 
matter of this cleain is not presant unless the whole reprodu 


Fit: = pherct = a i ES i Me fa ls bar LES ene Cie sod Gupseuhy abW k payy 4 @) Lt 


support for anv diavhragm,it is obvious witheut coins farther 


that this elenent of the claim called the "“reproducér"is not 


i Ls 


found, and consementliy that the claim is not infrinced. 
fna for the seme reason the other elains on. this subjact 


Raymond R. Wile 
Research Library 





ww! Oy 
Pee oe a = mF a4 ci qv ae! 110 ihe nn noe As wh tel + Li a for nite Tas 
cL | “0 roo i = no ty LT Tinted, LEG 40. LTT : NA a oe ae | , te L >T\ Gees Fe mn aa Ee _ 


vf 


producer as an sléenent.. 
¥ at, DL mOPaG WE vlar Girfere in the material of the recor 
Claim 24 moreover only differs in the mnaserial oF tne TScoT = 


at 
| 


= 

a) 

a 
t 


from the phonorraph of ths Edison 1876 and 16€0 patents, in 


| hoth of which thera is 4 raprodiecer having a rubbing stvle. Evan 
| if it coule be sunposed that this mere chanve in material could 
involve patantzhle invention,eand 


On, 
patent the wax sound rseord, per sa, were valid clains,1it certain- 


/ “ 


—- 
t 


the other elains in, this 
iy eculd involve no inveanticn to put the sound record of the naw 


f ky a bs ’ Cia] —_ i , =, tm o, . =. . me se * rr, i = i ~ ar § “ = 
| ora had heen used, It does not make any new combination, nut even 
ag J. unteretand, tiws his sound rseords alread’ 
t salls them for 
” ~ | = = ~ ty io = |}: ~ 7 = + - 
use on the open market, i can haralv sa [but what this amoun.s. te 
L = ‘a - 5 — — — 3 = sp: . % 1 a = - s —— | = 
a consent: for their use in a telint nachine which is the only 


places where ther can 22 weed ,and hence LL have not thoucht: it 


necessary to pursus the investivat 


ct 


Lon CF LALS claim ferther 


lead pencil as the 


7 
‘i 


{p 
4 
“a 
iD 
‘a | 
ae 
fel 
“) 
a 
or 
“2 
all 
= 
cy 
al 
“a 
/) 
vote 
| 
ie 
i! 
sy 
inf 
il 
iw 
cr 
dt 
0 
4 
Lode 
cr 
P| 
af 
ra 
a | 
oO 


| : ey at = Pe vei canoe ibs ! a “1 - a 4 : i ~ 
the revolving’ sound. reeord. And in al) matsrial respects ths lead 





ce, 
a 
t= 
~ 
a) 
j-4 
taal 
(elle 
=i 
= 
cD} 
‘Nh 
A 
3 
<i) 
x 
tf 
cr 
7 
cD 
wa 
of 
fF) 
a 
- 
Sy 
D 
2) 
| 
- 
# 
J 
= 
» 
i 
=f 
5 
a 
onl & 
wl 
=f 
a 


ry 
¥ 
4 
ap) 
== 
oe 


Te "5 es =n yh ' : r ; 7. 
> Loo ahsurd for reasonaltlée eonteantion that a lesa 





a 


" pancil is ths sane thine as the delisete instrument defined as 


" \ ‘ 
| 


the renrodueer tn the ell anf Tatintar ratcnt 
- oy a 4 aie tk eee a 8 LE, - Loe rt ye iH > 


The statements in the afficawvits of Mr .Mauro and Mit .srown: 


i] 
= 


that the piaee of wood upon which ths outer end of + 


tha eS ok ie 


F rests in the Amet mechine is a Avanh ream ene os 


™ 7 cada 9) =e ean i > a 
J ry ZS PORES Yi Ene 


a a 5 - 


7 
m 


diaphram of the ranrodurer in the Bell and Taintor patent is 


eae Se eS = 


| 
~~ Raymond R. Wile ” 
. Research Library 
-— 


— ee | ie eT 


* 7. 3 ‘ih = oe ae "ag 
nature of the Anest maehine. THis Little pises of 


i tS BS am 
anv ¢ans2,a diaphracs, and corresponds neither in 


: -r 7" i oe i ad 
construction or funetion to the thin, livht, flexible diss three 


YS a 


-_ 


La 1 = F | x : = : en 1 : a ee + “are 5 ated 
~ lv and mechanically to and fro by the tiny needle-like strius o: 


‘ he $AA solind waves in the airy, It is not supporte: «6 its 


= 


: 
i 
i 


on®= thousandths of an ineh in thicness,adapteas to be mover 


=| ” n, : : 1 = 1 «= ; cS a 
KY 2 Prine so as to have the action of the diaphragm, nor is it 


| — ; ” 
eanchlea of heaine moved honily to and Fre He Pittle wise: ov 


lees ke 


Ta 


‘ 


machine serves simniv es a support and D1 


« 
5 

i) 
-: 
reo 
a 

u 
“a 
jl 
<P 


a 


1 . - é fa] es 
end of the lass rod,end as en eanlatiar of Lea 


ck 
3 
CaF 
1.) 
—_ 
poo 
Le 
fu 
ri 
cD 


. 
i 


bend 
ate 
oe 
a 


fine-er is nlaced upon the diaphratm of thse wrap 


Ly 


hodily vibration is stopned and vou mat no sound, bit iF on: 


wood in the Amet nachine mev he entirely omitted wit hout 


~ ing the oneration,as I hava also heard and seen the machi 


J 
i alls 
a 
o} 
cD 
o 
= 
= 
Oo 
2 
(Qu 
Lal 

i 
ce 
rt 
at) 

= 
a 
ia) ‘ 

fe oh : ct 

a 
ct 
i. 
3 
2) 
oO 
“4 
J 
a) 
in 
S 
oO 
~ 
tals 

nn 
take 
=) 
had 

Oo 
St 
vu 
~~ 
o 


a] 


OneraLe® nerfactiv whan an annle was substituted for this = 


t is not only fully 


by the Kdtson U.S.and British patents,to which I 


re ae 


rr. = 5! — a a === & : ~ ~ 4 J. 
whracmy Which 1s indtspeasitile part of the Tate 


vot to 


s | 
“all a es oe 
Peano 


To, 


et | 


a man ly 4 Pty | = + 2 
TYG 2h 


Pa JF c, i 
ramet J ec hae 
nie 





Nand 


Wortnsrm Disipiet eof Llilaneizs. 


ae 
4 


am 


— 

a 

eD 

i] 
“ 
° 

s 
b3 
CN 
co 
oO 
©) 
. 


Ais 4 Sy. ely oe als Aman fet CoOMmreanY 


a -_- = 


a = i = 


ce ¢ 
ror 
ar] 
ww 
“4 
me 
o 
* 
~~} 
- 
i 


ia 


ier We, Td. H «fc wats iv g 


Ut 





ts ; = r 
a oo cm + a 
. ASTidavit of Edward H.Amet: 
f 
. ‘ . — 
State of Illinois,.! 
~ , I-ss a 
County of Cook. Jf 
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Northern Pistrict of Illinois 


American Graphophone Company ) 
) Ceneral “No. 23,986. 
versus t-— IN EQUITV--- 
: ) Term Mumber 719. 
Wdward H. Amet....i6... ) 


ADDITIONAT, APPIDAVIT OF ARTHUR S. BROWNE. 


District of Columbia: 
--to wit:- 


County of “ashington: 
ARTRUR S. BROWNE, being duly sworn deposes and 
says as follows: 
T have already riven an affidavit in this case. 
loam familiar with the construction and operation 


of the early Edison “honosraph, both from the publications end 


~vatents describing it, and also from examination ef actual ma- 
chines and witnessing their operation. I examined the early 


FPdison phonograph ard witnessed jts operation in the early 


part of 1879 and again during the year 1895. 


CH Fay T have read the i of Fdward E. Amet and 


- al 


‘i... = 


~~ 


Lewis ©. Curtis entitled in this cause. 


T have very frequently examined and am familier 
with the U. &. patents of Fdison No. 200,521, Feb. 19, 1878, 


and No. 227,679, May 18, 16880, and his British patent No. rey ¥, 


, April 24, 1878, which patents described and illustrated 


the early "dison phonorrapph. None of the early Fdison machine 
contained, and no ore of the patents above-referred to descrivte 
or sugrest the subject matter of any of the claims of the vate 
ents in suit referred te in my former affidavit herein. fn 
fact, when the characteristics of the tin-foil record are in- 
troduced, it will be seen that the reproducing apparatus, 
pivoted to swing laterawly and restines by gravity on the record 


ea ee 
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as employed in the graphophone patents in suit could not be 
usefully employed in connection with a tin-foil record or any 
Similar pliable record capable of being indented in accordance 
with the mode of operation of the early Edison machines and 
patents. 

“here is a radical primary and fundamental dis- 
tinction between the early Edison phonograph and the rrapho- 
phone of the patents in suit. In the early Edison phonorraph 
a metallic cylinder was employed having a spiral groove 

bry A 7t.70° in its periphery and the record or phonorram wanuniinte: of a 
pliable material such as tin-foil wrapped around the grooved 
metallic cylinder. The sound record was formed in the tin-~ 
foil phonogram by a vibrating stylus which pressed the pliable 
tin-foil into the spiral rfroove. The reproduction of the 
sound was produced by a reproducing stylus which was itself 
vibrated by the cooperation of its point and the indented rec- 
ord formed in the tin-foil phonorram. 

On the other hand the praphophone of the patents 
in suit operates upon a wholly different principle. Inthe 
graphophone the record or phonogram is a cylinder having its 
surface conposed of a solid mass of a wak-like material and 
the sound record is cut therein by the engraving action of a 


vibrating cuttings style which cuts a spiral. groove of varying 


2. | Sr i Fe Ses Pee tee 


a@epth and shape corresponding with the sound waves, said groove 


= Ss 


GY, 7% pp“ having sloping walls and being formed by the nermroval of thee. 
wax-like substance of the phonogram. The reproduction is ef- 
‘teeta by a reproducing style which follows the sinuous cut 
spiral groove in the phonogram being thereby vibrated and its | 
vibrations being communicated to a suitable diaphragm, sounding- 


- 


Gy AUT” board, or Aniflifres ror the purpose of rendering the repro- 
duced sounds plainly audible. The radical distinction between 
the early Edison phonorraph and the rraphophone is thus seen to 
reside in the fact that in accordance with the early Fdison 
phonorraph the record was formed by indenting the sound record 
sit Dia 
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in a pliable substance such as tin-foil wrapped around a spi- 
rally crooved support, whereas in the fraphophone of the pat- 
ents in suit the sound record is formed by cutting out a groove 
from the material of the wax-like substance of the phonorranm. 
With this statement of the radical distinctions 
between the early Fdison phonograph and the graphophone of the 
patents in suit, the essential differences between the sub- 
jects-matter of the claims of the patents in suit as compared 


with the prior “dison patents referred to by Messrs. Amet and 





Curtis, will be readily understood. 
The property of tin-foil used by Fdison in vir-~ 
wt : tue of which it was possible to record approximations of sound 
vibrations in it, is its extreme ptiability enabling it to 
| nit bend with minimum resistance. Tt is evident therefore that 
if the reproducer which is quite a heavy part of Edison's ma- 
chine, rests by its weight on the tin-foll record, it would 
| simply flatten out the minute recorded vibrations. The brief- 
~ est consideration of the matter also will show that the tin- " 
| foil record could not guide the reproducer arm carrying the | 
reproducing point or style. In fact, rigidity of the repro- 
ducer arm was a feature,ux xkE ¥XEKE@uBEK and an essential 
feature, of the early Edison phonograph. 
On the other hand as I have already pointed out 
~ one of the essential characteristics and chief points of novel- 
ty and utility cf the graphoptione is the record cut out or 
engraved in a solid resisting body. This Ils radically and 
fundamentally different from the indented or impressed record 
of the early Edison phonorraph, and it seems hardly necessary 
to point out that the operation of a reproducer laterally 
swivelled so as to Pollow or track the record and restine by 
gravity thereon, -s dependent for its useful operation upon 


YMW> W.¥" @ record made in resisting material. The indents presented 


ry 
£4 


r the craphophhns record are therefore exactly the reverse 
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those presented by the "dison tin-foil record. 
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Patent No. 227,679, is the last phonorraph patenk 
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| taken out by Tir. Edison prior to the patents in suit. 


recording medium is tin-foil. The conditions are such that 
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the improvements specified in the claims which aefendant in- 
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fringes (which relate to the reproducer exclusively, since de- 


fendant's machine is a reproducing machine only) could not 
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possibly be a part of the apparatus there described. The arm 
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oe 


¥ carrying the diaphragm as shown in Fir. 2 is held riridly 


when in use, in a vertical position, by means of the locking 


péece 10 and slots 11. (See pase 1, lines 68 - 72) The 


—- aa . 


spring 9 is merely to throw the arm away from the record when 
unlocked. 
The instrument shown in Tigs. 3 and 4 of this 


patent has the recorder (not the reproducer) swivelled on an 


Sn ee Bee 


upright arm, and held in its operative position by means of a 
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spring. che recorder, nevertheless, is held by msanzx in a 
fixed operative position. the pull of the spring brings the 
screw surface 25 on the recorder into enzagement with the screw 
s on the cylinder, wnich fixes tne position of the recorder 
Witn reference to the cylinder, serving mMemex exactly the sane 


a | 


purpose as the stop 6 in Fires. l and 2. Manifestly, it is not 





contemplated Snat the recorder should yield, it being essential 





Y that the naka t should do all the yielding. 
The patent does not describe any partioular 


construction or cperation of a reproducing apparatus, and has 


Pee ta Be 


no bearing whatever that I can see upon the claims alleged to 


be infringed. 


tis, defendant's expert witness, is en- 


= tirely in error as to what is disclosed by this Edison 18806 
Wrksees Ate 
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clamped in position, so that no matter whether the pivot joint 


was Loose enourcn to permit lateral play, there could he no 
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21S opinion at no difficulty was exnerienced in é 
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ene early Edison phonograph in causing the stylus to properly 


G track the record. "his opinion is evidently set expressed 
“MK. ‘1. neitner upon experiencenor by the reading of the Edison 2880 j 


patent. The Edison 1860 patent says: é | 


. nine arm 5 carrying the dsaporape 2» 

should be pivoted at 7 7 by pointed screws 

so as to adjust the position of the re- 

cording point of the diap? iragm b relatively 

to the grooves of the cylinder.7 | 
(Pare 1, lines | 


te (lind 
62-66 ) 





It will thus be noted that Edison provides means 
for laterally adjusting the stylus- carrying arm so as to enable 
the style to register with the ¢roove. Yet according to ?&. 
Curtis, no such adjusting mechanism is necessary but there 
would be sufficient looseness in the pivot joint to obviate 
this necessity. Mr. Edison however recognized the necessity 
for such aj ve tet because lateral flexibility in his stylus- 
carrying arm would have been absolutely fatal to the results | 
he desired to accomplish. t_| 

Patent No. 200,521, to which Mr. Curtis also re- 
fers is tne oricinal Edison, Phonograph patent. The recorder 

¢. Both oe | | 

and reproducer’ aemb<arey hela rigidly, the grooved cylinder hold—- 
ing the sheet of tin foil or other yielding material being 
traversed by means of a screw. The flat spring on which the 
reproducing style is mounted is incapable of lateral flexure, 
and no such lateral flexure is surrested in the specification. 

lr. Curtis also refers to Figs. la, 19, and 27, 
oF Edison's British patent No. b&*e., April 64, LSS, siasing 
that he finds the reatures of tne claims of the patents in 
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svit in question in these Pigures, It ls to be noted,in the @ Ff 
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echanism and not to the reproducing mechanism at all. 
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PUT 4.7 Referring to these two des s Mr. Curtis says that the hinged 
arm of the recorder "is also Loose or free to move laterally to 


to the very limited extent required independent of the 
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serew by reason of the natural looseness of the goints" Ur. 


Curtis did not obtain this information from the patent itself. 


Congerning the construction shown in Fig. 1d, the patent itself 


eh) 


Says on paze as follows:- 

"In Figs 15 the phonofraph is fitted 
tO move norizontally instead of the cylin-~ 
der q, us in Pie. 12, but the shaft e+ is 
provided with a serew thread in one direc- 
tion only, hence the pnhonorrayvR has to be 
positioned by hand after the arm o+ has 
been raised from the screw kl. ~~ 


eln Figs. 12 .and 15, the phonograph 

can swing upon the snaft 1“ to raise the 
inde: ating, point from the cylinder gq, and 
allow for the removal or insert ish of a ak 
sheet of tin Toil, and there is a stop 2 
for adjusting the position of the phono- 

; 

he 


gerapn when brouent down to indent the foil? 


(Lines 46 to §&5) 

From this extract it appears that Mr. Edison 
had to position the stylus by hand in order to cause it to 
properly register with the groove in the cylinder, and conse- 
quently there was no sufficient lateral play to obviate this 
necessity. As a matter of fact it will be noted that the 
styLus-carrying arm is located upon a long sleeve sliding on @ 
shaft so that there is no possibility of any lateral movement 
of the stylus carrying arm. In this connection I call atten- 
tion to the fact that in the Original Edison ohanoerapr/ ene 


cylinder was about S inches in diameter. ' 


In the constructionsz shown,in Fig. 19, there can 


be no lateral vibration of the stylus carrying arm because it 


is pivoted at two places, that is to day to a fixed bracket sa 
and to tne diaphragm. So 1f there was any Looséeness of tne 


Oints as ™r. Curtis imagines there inigat & e, (without any Toun- 


| a 


Ted : = , t= , 
waLlson patents lose 


bd 


dation however in the £}, there could be no 


lateral movement because the stylus carrying arm is connected 


at two points. Concerning Fig. 27, the Edison British patent 
says: . 


"Fig. 2% represents two instruments set 
connection with the cylinder aq; in th#&cas 
the phonet and the phonograph are separate 
The phonosrapn records in the usual manner 
but the pnonet on its diavhragin set in no— 
tiog by the rise and fall of the lever e. 

ry ne 


i 
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This reduces the scraping noise of the foil 
orir yn +e ye pI ; | = ey ae + 
and ucts by leverage, and a silght tension 
sO move the dlapnrarcm as the phonorram is 
= ; bent sn ar ae rate Pe: 
moved beneath the point c," 
. a et os Seed ~ ns 
(Lines a0 5 Dare &) 
This is tre sole de ript F +h 4 « Lem Ty 
ft iS tne sole ption of this figure. wf 


Curtis imesgines that there may be some lateral movement in thi 


mn! oe ee ee 


) 


construction "either by the movement of the eylinder arm ite 


self or by the yielding of the thin dia ‘agm" In this con- 


nection it is to be observed that no plan view is given of the 


har 


construction shown in Fire. 27 and there is no means of Eno owine 
o 
fe 


how broad the spring e” is. For all we know to the contrary, 


it. may be sc broad as to be absolutely incapable of any Lateral 
A a fg tl Lt ea. dhe. vatcect ip Sans 2 ram | “y lus frerrktiy t CH ee fe . a 
ne diaphrarnm Seti capaple Of any 













tateral movement. In this respect there seems to be some dis-~ 


+e 


$crepancies between Mr. Curtis and I. Amet because Mr. Amet 


the 
* referring to Edison's diaphragm Says, "Edison depends upon hedetyy 
Ao --fr0 movement in a single direction. I depend upon mo-~ 
lecular or internal vibration and in every direction." 

In this connection Mr. Curtis calls attention 
to the modification shown in Fig. 20 of the Bell & Tainter 
patent Hex in suit No. 541,214 and to the description thereof 
on lines 4 to 18 of page 6. Mr. Curtis is whong in this in- 
ference which he draws from this modification because this 
modified reproducer is used only in connection with a straight 


and ee the sound record in which the sound groove 


we ah 


Ys" A. f?” sxxeurx operates, in a continuous straight line and consequent- 


~ 
| 
- 
| 
ee’ 
= 
~ \ 
—s 


thks W Ze Led Jirstet tt t- 


YU.F-"y gory mo tateral play is necessary. However this may oe uae pat- 


Fy 
Yt aie ae 


hear 
C 

rl 

aay 
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¥ in suit here states taat "the thin ruoder diaphragm: OC 
pives a certain Lateral play to the style". There is nothing 
whatever in any of the prior Edison patents intimating wr sug 
i r thin or FlLexibte diapnrerm ts cn- 
ployed capable of allowing any lateral play whatsoever to the 
style. 

iir. Curtis also refers to Edison's automatic 


= 


telegraph patent ™o. £15,554 dated Mareh 25, 1879. Ur. Curtis 


al 
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states that the Edison patent Mo. £00, 521% refeye@¥ specifical- 
ly to this automatic telegraph patent of 1879 as showing an 

ie a qa 4 md , 

appa Ce ws Us 
AupuKatian suitable tor use in his phonograpn.”" tr, Curtis 


however vails to State what is a fact, that the Edison patent 


NO. 200,521, simply refers to the automatic telegraph patent of | 


679 as showlng apparatus for producing the record Dy pmecrrntré 


means and not for the purposes of reproduction. lirs Curtis 


* 


further sainzed stated that this automatic telegraph petent of 


=" 


i873 "shows aridescribes an app 


fo 


ratus whereln an arm carrying 
a stylus on its free end is pivoted to the frame oy e@ universal 
joint so that it may swing freely laterally as well as vibrate 
vp and ie Mr. Curtis does not state in what Ficures of the 
Mestrch ie 
drawings this construction is shown and where it is found ,in 
the specification, and I an unable to find any such constructia 
in this patent. / However this may be, this automatic telegraph 
natent has — whatever to do directly or inferentially 
With sound reproduction. 


& as far as 


cr 


Neither Mr. Ametnor Mr. Curtis asser 
I am able to discover that tney find anywhere in the prior art 
the "rubbing style" or the "“wax-lLike" sound record of claim 24 
or the "hollow standard" of claims 36, 57, and 58, of the Beil 
& Tainter patent No. 541,214, o1{the reproducer "style movable 
sidewise independently of the diaphragm" of claim 59 of the 
Tainger patent No. 541,288. They content themselves with 
saying that the subjects-matter of these claims do not involve 
invention but were sucn modifications of tre early Edison 


a 


phonograph as wes within the province of the ordinary mechanic 
to make. A sutficient answer to this: is that everything that 
went before the patent in suit was a complete failure froma 


7 “= ff x. = 2ee 5 ’ : = @ -4 =e = = Tm > A 2 = * ot » *) i > Pr) 
practical and commercial standpoint; that the practical and 


commercial success of recording and reproaucing sounds is due 


cr 


wholly to the imventionsof the patent in suit; end. that the 


particular subjects-matter of these claims have contrisuted 


i 


larscely to the success of tne graphophone. 


- 
— 
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In order that the importancs of the graphophone invm-= 
tions of the patents in suit may be fully appreciated 
and understood a brief on tle state of the art 
as it existed prior to th date of tre patents in suit 
ssems desirabla. 

As long ago as 1651 it had been de mons trated 
by Robert Hooke that musical and other sounds could be 
produced by tke striking of th teeth of brass wheels 
against a card; it having been observed that the equal 
or proportional strokes of tis teeth made musical notes 
while the mequal strols of the teeth more nsarly an- 
swered the sound of tie voice in speaking. In 1857, 
Leon Scott brought out his ‘phonautograph or vibrog raph — 
Which was a mechanism for producing a graphic represen- 
tation of sound waves. Scott's phonautogeaph had a ro- 
tating and advancing cylinder covered witha sheet of 
paper econ with lamp black and a spirally, ana later~ 
ally undulated, line was traced by the removal of the 
lamp black 80 as to expose the parer by n@éans of a vi- 
brating stylus carried by a membrane or diaphragm | 
stretched across ths mouth of a funnel or trumpet. 

Scott thus produced a sound record, but was unable to 
repraiuce sounos. The next step in the advance of the 
art was taken by Charl3s Cros, a Frenchman, who, ¢arly 
in 1577, suggested an improvement which was virtually 

a comination of the suss#stions of Hooke in 1681 and of 
Leon Scott in 1857. <Aeccordiny to Cros' method a tL acai g, 
laterally undulating,¢orresponding in shape to the sound 
Wave Was produced by a vibrating stylus upon a metallic 


cylinder by the removal of a film on the eylindsr tms 
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b 
exposing the metal surface a the cylimier along the trac- 
Ede. 
ing. The cylinder was Cae SHPO UES to th action of an 
etching acid which attacked only the sxposed traced sur- 
face of the qlinder thus cutting a laterally mdulating 
groove in the surface of the cylinder corresponding in 
shape to the ® und waves. The etecle®d cylinder tius form- 
ig he 

ed was used for the purposes of reproduction; the unduwat- 
ing etched #zroove acting upon a stylus to vibrate the same 
just as the toothed wirseel of Robert Hooke had vibrated a 
card to praiuce a sound. The Cros method, as far as 
developed by him, however, was not wmmercially practicea- 
ble, and never went into public use. Later in the same 
year, 1877, the Edison tin-foil phonograph was brought out 
in which the sound recom was produced by indentation. 
This was followed by a number of suggestions from various 
sources, Such as, the Lambrigot six-pemy phonograph, 
wrerein a lead wire having its surface undulated to cor= 
respond with sound waves was used in connectim witha 
card passed along its surface for the purposes of reproduc- 
tion. One Reynolds also procured a U.S. patent in 1883, 
for vibrating a metallic strip in consonance with somd 
Waves,while at the samé time advancing it longitudinally, 
so that its edge was brought in contact with a rotating 
cutting disk having a sharp edge, the supposition being 
that serrations would be cut in the edge of the metal which 
would serve for sound reproduction. 

None of the suggestions or schemes prior to 
the date of the graphophone patents in suit met with any 


degree of success Or were capable of the intelligible re- 


preduction of vocal sounds with ths exception of tha 6 avy war witet 
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Edison phonograph,and this instrument, although wha first 
braight outgm looked upon as a remarkable invention, 
proved to be capable of no cOmmsercial utility. I1t was in- 
capable of reproducing vocal soumds with intelligibility. 
In a very short tine it was looked upon merely as an in- 
teresting scientific toy. The utter failure of the 6arly 
Edison phonograph fron a commercial or practical stand-~ 
point is well stated in an article entitled "Enzraving 
Sounds" contained in the Journal "Engines ring", published 
at Nos. 35 and 36 Bedra d-Street, Strand, London, W.C., 
for Sept. 14, 1888, fran whim I1 quote as ® llows: 


"Toward the close of i877, the public 
mind, which for twelve months previously had bsen 
fairly overwhelmed with the discoveries of scim- 
tific investizatarrs, was arain excited by the an- 
nouncement that Mr. £.A. Edison had discovered a 
method of mechanically reproducing speech by means 
of an instrument whichecoula record and af terwards 
repeat, nessages spoken into it. Under the name of 
the phonograph this most ingenious ayparatus sepesédi- 
ly became familiar to every one, am during the 
Paris Exhibition of 1878, it, with the telephme, 
ranked among tle principal attractions. With the 
profound and simple faith that Was so prevalent 
at that time in a] which emanated from Mr. Edison's 
laboratory, a great and useful future was predicted 
for the invention. Unfortunately events did not 
justify this sanguine forecast; the phonograph 
quickly descended to the level of a scientific toy, 
the monopoly of which had been acquired by an enter- 
prising London firm. later on, in the ecmyrse of a 
famous series of lawsuits, it was found that Mr. 
Edison's patented claims for the phonograph in this 
country, were inclucéd in another and m@é impor- 
tant patent, the validity of whichwas thereby 
jeopardized, and Mir. Edison did not hesitate to cut 
off anc cast out the offending member, in order toa 
gave the rest of his patent alive." 


As further srowines tha failure of the early 
Edison phonovraph I would re _ to the Journal "The Elesc- 
trical World", published at the Potter Building, New York, 
N.¥., for November 12, 1887, which at pp. 257 and 255 con- 


tains an article entitled "The New Edison Phonograph,” 
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This article is a reprint of an interview with Mr. Edison 
contained in the New York Daily newspaper the "World" for 
November 6, 1897, 1 quote fran this interview as follows: 


"Mere were all sorts of objections in 
detail to my first instrument. It Weighed about 
one hundred pounds; it cost a mint of money to make; 
no one but an expert could get anything intelligible 
back from it; the record maie by the little steel 
Point upon a shset of tin foil lasted only a few 
times after it hadi bean put throurh the phonoprraph. 
I myself doubted whether 1 should ever see a perfect 
phonoyraph, ready to record any kind of ordinary 
speech and to gives it out areain intelligibly. But 
I was perfectiy sure that if we did not ace@mplish 
this, the next ¢meration would. And I dropped the 
phonograph and went to work upon the electric liyht 
eertain that 1 had som seed which would ome to 
something." 


Mr. Emil Berliner, who is well known in cm- 


nection with the oe read a paper befae the Frank- 










lin Institute, which hobs te BtTBS in the "Journal of the 





Franklin Institute", publisred at Philadelphia, Pa., for 
June, 1888, in which he gives a history of the art of re- 
cording and reproducing sounds, including also a descrip~ 
ten of the graphophone of the patents in HRs Fran this 
article I quote as follors: 


"But, to retum to the phonorraph, we find 
this am aratus remained in an unsatisfactory and 
unfinished condition for nearly nine years. 

Amons those who believed that ultimately 
it muld be turnéd to practical account was the 
well-knorm Original patron of the speaking tele-= 
Phone, Mr. Gardiner G. Hubbard; and, beins also 
financially interested in it, he, in 1553, or 
thereabouts, caused the Volta Laboratory Co., an 
association originally founded by Prof. Bell as a 


la boratowy, fron the Pands of the Volta Prize ava x1 


ed to hin by the FPronch Governmart, to provide ample 
funds for the purpose of making an extensive seri9s 
of exveriments with the phonoyraph. 

Prominent among the scientists @m nnected 
With the enterprise were Prof. Bell, Dr. Chichester 
Ae Bell, and Mr. C.S. Tainter. After two years of 
ardent labors these gentlemen cams to the conc v- 
sions: 

First. That the indenting process had to 
be abmdoned and an ensravines process be substitut- 


i 
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"ae 6@d--1i.@., instead of pushing the record surface 
down with the stylus, as in the orivinal phono raph, 
it should rather be dus out or #raven into. 

second. That the best substance, answer- 
ing also the various other requirenents, Was beeswax 
nardened by an admixtwe of parkaffina or other 
similar waxy substancés. 

Third. That loud speakins was impracti- 
cable, ana that the a dinary conversational tone 
gave better results, although reducing the repro- 
duction to the loudness merely of a #ood telephone 
messave,. " 


"As a final result dd all their labors, 
there issued in the sprin- of 1887 the graphovphone, 
the first really practical amaratus of the phono- 
wraph type, and whim was @xnivdited to admiring 
crowds in Washinzton and elsewhere. 

The record round of this machine is a 
thin pas téboard cylinder covered with wax. 

Soon after the praphophone became general- 
ly known, Mr. Edison, evbdently encouraged by the 
results obtained in this instrunmt, took again to 
exrerimenting with the phonograph, and, after trying 
wax coversd with tin-roil for indentation, he abm- be 
doned that mode of reca'dinz, and also settled 
upon a cylinder of wax and the graviny-out process, 
thus confirming the correctness of Bell and Taint- ) 

d 


ex's conclusions, and the new Edison phonovraph an 
the @raphophone appear to be practically the same 
apparatus, differing only in form and motive power." 


Beginning with the gr aphorhone inventions of ths 


patents in suit there has bean an era of conmercial and 


= 


practical success in the recoming and the reproductiong 


eh Be ania eel ies hell ae: de oo 
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of sounds; and every talking machine from the dateW of these 
patents to the present day, whieh hs been in commercial 
and public use has contained the fundamental principles 

or the patents in suit. And prominent among the features 


of these yrarhophone inventions to which their suctess 


Sie Th Sree 


has bcen lareely due are the loose mountins of the re~ 
Prodi er Which permits it to adjust itself automatically | 


on the record, the rubbing reproducing styl 6, Which tra-~ 


ey —<-- 


verses the sound record, the hollow sound conveyor ,aad the 
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sidewise movement of the reproducing style indepm éntly 

of thee diaphragm or sounding board, or, ere the 
Quid 

subject matter of the claims of the patents in suit, which 

are embodied in the defendant's machine. 

I think that in my former affidavit I have 
clearly shown that the defendant's machine unmistakably 
enbiadieS the subjects matter of claims 19, 20, 21, 22, 24, 
36, 37 and 3 of tre Bell and Tainter patent No. 341,214 
and of claim 39 of the Tainter patent No. 341,283, and ac- 
cordingly 1 will not go over the ground again. I will, 
howeer, consider the grounds stated by Messrs. Amet and 
Curtis o& their opinions to the effect that defendant's 
machine dos not contain the subjects-ma tter of ftnese 
claims, 

Mr. Amet in his affi davit refers to numerous - 
experiments made by him and his supposed discovery of im= 
por tant Pacts concerning thé production of sound and “es 
transmission throusch various bodies. These things which 
Mr. Amet imagines to be his own discveries have for many 
decades been familiar facts in the scimce of acoustics 
and known to every school boy who has studied any elemen- 
tary work on the subject of physics or acoustics. All of 
the supposed iene of Mr. Amet wiil bs Bund thor- 
oughly discussed in any elementary text book on the sub- 
Jeet of acoustica or even in tl ortinary dictionaries. 

All of Mr. Amet's “discoveries” will be found fully ex- 
plained in the "Century Dictionary" in defining the words 
"wave", "sound", “light", “vibration", “acoustics”, “molecu- 


lar", and "undulatory”,. See also the definitions dd’ the 
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same words in the “Standard Drtionary " Published by the 
Funk & Warnalls Co., at New York. Most, if not all, of 


Mr. Ameths discoveries have been faniliarly known since 


eS ee See 


the days of Sir Isaac Newton. The time 1 have had at ny 
disposal has been insufficimt to enable me to refer to 


any of the elemsntary text  oks on the subject except 


=e) toe Sarge 


these in my own library and accordingly 1 will content ~ 

myself by reférring to the elementary text book entitled 
"Sound" by John Tyndall. My copy of this mok is a re- 

print of the edition of 1875, and consequently contains 

no discussion of the phonos raph, oF gzraphophone or tele- 

phone, which havs been brought since the time that this 

book was evttien.. All of Mr. Amet's “discoveries” will be 
found fully disclosed and discussed in this boc. The 
vibratory theory of sound trmsmissions the analogy be- e- 
tween sound waves and the transmission of heat, light 
6lectricity and maymetism, the transmisd on of s ound 

dibthrurels,th 9 moda 

through gaseous,liquid and solid PaaS of transmis~- 

sion of sound through these substancesy and the relations 
existing between the amplitude and rapidity of the sound 
vibration on the one had,and tre density and slasticity of 

the sound conveying medium on the other hand, are fully 

treated of in the first chapter of thas bo 0k-—and the in-~ 

Pluence of sound boards or diaphragms for increasing the 
intensity of the sound is fully discussed at ppv. 106 to 

113 of the book. The molecular vibratory theory of sound 
transmission wrich Mr. Amet imarines to be a di sco very. 


of his own has long been a familiar Pact in the s¢isnee 


of acoustics end is treated of by Prof. Tyndall at the 
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very outset of his book in extenso, The vibratory or 
wave theory of the propasation of sound as well as of 
electricity 
light, heat, KS BE LLECY and mametism is simply;-that the 
sound is conveyed by a to-and-fro excursion of the mole- 
cules or particles of which the sound conveying medium 
is composed, as contradistinguished from the bodily trans- 
ference of the particles fran one place to another. 
For example, when Il speak the particles of air do not 
pass from me to the ears of my hearers,but on the other 
had,the particles of air in the wW omee of my mouth sim-=- 
ply vibrate back and forth coming ultimately to rest in 
substantially the same position which they initially oc- 
cupiéd,and their movement is commnicated to adjacent 
particles, by them to others in their vicinity, and so on 
until the ear of the hearer is reached. The extent of 
the vibration of the particles is a &nction of the loudr 
ness of the sound,and the elasticity and density of the 
sound mnveying medium. As stated by Prof. Tyndall on 


page 74, the velocity of th sowmd “depends on ths elasti-~ 


’ ee 


city of tne air in relation to its density. Tne greater 

the elasticity the swifter is the propagation, the greater 

the density the slower is the propagation." The veloci-~- 

ty of sound in liquids and sol idsiis greater than in air : 
because the elasticity of liquids and solids as compared 


I 
, Ld 


Ce Ui <j] — , An i = i , ; - . 
ae ae: aa? with their resrective densitiss saw vestly «reatr than 


the elasticity of air in relation to its density as stated 


ha a a 


by Prof. Tyndall on page 76. Ths amplitude of the vibra- 


ttt eit er 


4 Oy ae ~7 sound but is Lena, OF nerg things being equal, in solids and ‘ 
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than in air. 

It is also a well know fact that tee sound is 
propagated in all directions and that it sets in vibra- ‘ 
tion every body with which it comes in ontact, the extent 
of vibration of the body receiving the impact of the sound 
depending upon the force or intensity of the soumd and 
the marsnitude and material of ths body. It is also well 
known that sounding boards or diaphragms augment the in- 
tensity of sound first, because a larze surface is set in 

vib ration, thereby setting a larzsr volume of air in vibra- 

tion, and second, because the diaphragm Or sruxdxsaand xx 

sounding board being usually thin and unrest rained from 
vibration throughout the greater portion of its extent is 

capable of 2a greater amplitude of vibratim. fake any 

familiar musical instrwnent for example, such ag a banjo. r 
If the "bridge" be removed and the strings be then played 


upon, the sound is very faint and is audible only for @ 





short distance. Place the bridge in position so that the 


See lad ot th le 


vibration of the strings is conveyed throujm the bridge to 7 
~ the parchment which constitutes the 5 ound ing board and thé 
| sound is amplified many fold and is audible for a considera 
| i ble distance, 
| tg These faniliar facts are fully set farth by 
Prof. Tyndall. I will quote a few detached sentences which 


When taken in eonnection with tneir context shov that ah. 


See 


of Mr. Amst's “discoveries” are well known facts to all 
those versed in the elementary puinciples of acorstics. 


"Tne motion here meant is né , ho eur, 
that of the rerve ag a wnole, but of ita molecules 
i Or smaliest particles. (Bottom of pave 31.) 
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"Tie motion of the pulse must not ba cm= 
founded with the motion of the particles, which at 
any moment constitute the pulse. For whils the 
wave moves forward throush considsrable di stances, 
each particular particle of air makes only a small 
exeursion to and fro, " (Pave 33.) 


Poe ET i 


> a 


"The motion of sound, like all other mo- 
tion, is enfeebled by its tran fermes fron a light 
body to a heavy one." (Page 39.) 


a 
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"The distance throuch which the air parti- 
cle moves to and fro, when the sound wave passes it, 
is called the a:plitude of the vibration. The in- 
tensity of tne sound is proportional to the squars 
of the amplitudes. " (Page 41.) 


is] 7. > =n 
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"The action of sound thus illustrated is 
exactly the saine as that of light and radiant heat. 
They, lik@ sound, are wave motions. Like sound 
they diffuse thenselves in space, diminishing in 
intensi ty acconiing to the sane law." (Bottom page 
43.) 
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"In regard to sound and the msdiun through 
Which it passes, four d:stinct things are to be 
borne in mind--intensity, ve locity, elasticity and 
density.” (Page 74. ) 


All of Mr. Amet's “curious ‘Stenivertian! and 
“curious facts” have been well xnown for more thm a :en- 
eration. 

Mr. Amet says, 


"This is my discovery in a nut-shell «Afford 
It sesms to me to operate upon a wholly aif Popent : n 
principle fron Edison's to-and-frm movins diaphrasm 
and its operatins stylus. Edison depends upon bodi- 
ly to and fro movement in asingie direction. Il 
depmd on molecular or intemal vibration and in ? 
every direction." 





This is simply word-splitting and has no basis 


in fact. Ths reason why Edison uses adiarhrasn is simply 


peat 


for the same reason wey a sounding board Or di aphrapm is 
i 

used ta in all misical intriuments, or wes a sounding board 
mm 


is used in an auditorium, and that is. for the purposs of 


amplifying the sound. In Order to rendsr a Wave motion 
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audible it is necessary that there should be a sufficient 
rapidity of vibration. (Tyndall on Sound, p. 99.) 
Now if in Fdison'’s phonograph the stylus should be used 
along and vibrated suffi ciently fast by the sound record 
a sound would be praiuced but so faint as to bs inaudible 
for all practicahip purposes. In order §@ to render this 
sound audible it is necessary that some mems should be. 
employed for amplifying it. Now in accordance with well 
known acow tic laws the larger the surface that is set in 
vibration, art the greater the amplituie of its vibration, 
and the greater tm elasticity of the material employed,the 
moré intense the sound will be rendered. This is snow by 
the banio illustration. Consequently Mr. Edison used for 
his anplifgyer m ordinary instrumentality for this purpose 
to wit, a stretched menbrane or diaphragm such as is s¢a@ 
in a banjo or adrim. He mist have used any other known 
form of sounding board, such as a thin plate of wood as is 
to be found ina violin or guitar. It is merely a case of 
amplifying tne vibration of the style. The diaphragm moves 
bodily to-and-fro simply because it has a great amplitude ’ 
of uw bration. The stiffer the material the less the anpli- 
tude of vibration but this may be compensated for by the 
greater elasticity of the material. Exactly, the game prin-~ 
ciple, wd no other, is involved in the defmdant's machine. 
Hic glass stylus or rubtiing point is vibrated by the sinu- 
ous sound record just exactiy as in tue case of we grapho- 
phone. The extent or amplitude of this vibration. depends 
entirely upon the varying depth of the sound sroove. This 


vibration is communicated throuzh the glass tube a.ployed 
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Yn F pe -~sated along the glass tube in} defendant's machine just as = 


GOLF 


to the sounding board or diaphragm which amplifiss the 
sound in exactly the same manner as in the graphophone and 
in accardance with the well known prine iples of acoustics. 
The molecular vibratory “discovery” of Mr. Amet in this 
connection is exactly what has always been know to exist 


under analogous circumstances for many years or as long 


as the principles of acoustics have been understood. The 


mannér in which the sound is conveyed fran the reproducing 


* SS a ey ee ee ae 


style along the glass tube in defmdant's machine is fully 
disclosed at pp. 106 to 109 of Tyndall on Sound. A tuning 
fork mounted on a resonance box operates in accordance with 
the same well understood law. The movement of the repro-~ 
dueing style or rubbing point coreesponds to the movement 

| | Corry e 
éf the free ends of the tuning fork; the sound is -ecesavers 


[ 


_—bL- 2. 
along the stem cf ¢héé, tuning fork; and the sound is anpli- 


fied by the sounding board or diaphragm in defendant's ma- 
chine in exactly the same way,as far as the prince iple of 

[ope 
operation.is © neorned, as in the case of the resonaice on 
which the tuning fork is mounted, (see page 86 of Tyndall 
on Sound. ) 

In other wonis, defeidant's apparatus operates 
in accordance with well known acoustic laws and contains no 
new principles or discoveries. 

I notice from Mr. Amet's affidavit that he is 
unable to explain why he uses 2 glass tube instead of a sol- i 
id glass rod in his machine, A reference to Tyndall on 


Sound will explain why he gsts bstter results with a glass 


tubs. Prof. Tyndall says, at pave 41, 
' Raymond R. Wile 
Research Library 


€ 


GUA G70 
YON. “7, pt 


"This waakening of the sound, according 
to the law of inverse ssuaras, would not take place 
if the sound wave were so coi ined as to prevent 
its lateral diffusion. By sending it throurh a 
tube with a smoothes interior surface we accomplish 
this, and the waive thus confined may be transmitted 
to great distances with very little diminution of 
intensity.” 


The sound from the reproducing point or style 
is onv¢gyed throush the hollow interior of the glass tube 
in gefendant's machine in addition to being conveyed through 


the glass itself, thus increasing the intensity of the 


gound. 
There remains, therefore, but little more to 
ebieb= 
be said in re rence to Mr. Amet's opinions, which are based 
ts 


ren his apparent ignorance of the fact that all of his 
theories and “discoveries have been for many years ths well 
eAOWY A12 persons having any information concerning the 
science of acoustics. 
Concerning the defendant's reproiucing style 
of glase, which rubs against the record Mr. Amet says, 
"But I protest there is actually no other 


Similarity between the two devices than this. I 
choose rather to call it the rvbbing point." 





Even Mr. Amet's phraseology is not new. The 


Bell & Tainter patent No. 341,214, calls the reprodwing 
2 ‘ted / and . 
style: "a rubbing style” in elaimg24; ,speaks of "rubuiing® | 
I3%d) 
in claims)27. 


Mr. Amet says "I found that such a vibrator 
“would work perfectly without anything like a diaphr aga 
"in connection with it" but immediately after he says, 

"The two pieces of wood on my littl» ma- 
chine with a bit of rubber tubs clamped betwesn 
them is not intended as a diaphraym, end dose net 
act ag such in any seuse. This contrivance ia only 


an amplifier,” 
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That is all any sounding board or diaphragm 


Hes 


is, simply a device for amplifying a sound. Mr. Amet states 


that he has found that “almost any porous or cellular 


Paes a re 
r 


structure such as a Piece of wood and even to sons derree 4 
a wad of cotton wool will act as an amplifier". That is to 
say that Mr. Amet has rediscovered ths lonyz well known 

ac Oustical fact that some materials are better for use in 
sounding boards than others, and that the purpose of a 
soundiny board is to amplify the sound. Prof. Tyndall says 
on page 115, of his text book from which I have quoted: 

"The importance of employing proper souna- 
ing apparatus in stringed instruments is rendered 
manifest by these experiments. It is not the 
Strings of a harp, or 4 lute, or a piano, or a 
violin, that throw the air into sonorous vibrations. © 
It is the large surfaces with which tne strings are 
associated, and the air inclosea by these surfaces. 
The goodness of such instruments derends almost 
wholly upon the quality and disposition of their 
sound iny-boards," 

Consequently when Mr. Amet says he has no dia- 
phragm in his machine but has an amplifier instead he sim- 
ply ma&es a distinction without a difference. 

The only other reason which Mr. Amet asserts 
as to why his instrument does not contain the subject matter 
of the claims in question is becsuse he does not employ 
any feed screw, his rubbiny style being itself moved along 
by the sx sound groove in the phonogram. In this respect, 
however, the defendant's machine operates exactly as doss 
the grapnophone, Because te in tka eS rephophonse, as a matter 
of fact, the reproducing style is pushed along by the sroove 


in the phonoyram and the feed screw simply causes the 


swinging end of the reproducer to keep up with the raproduc- 
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ing style. This is necessarily the case since if the 
reproducing point. was pulled along by the action of the 

screw there would be no effective lateral movenent. 

These differences, however, even if actually 
present are wholly immaterial to the present inquiry because 
no one of the claims in question mmtions the feed screw 
and no one of the claims in the Bell & Tainter patent men- 
tions the diaphragm. 

Even Mr. Amet himself is unable to differen- 
tiats his machine from claims 24, 56, 37 and 38 of the 
Bell & Tainter patent. 

The affidavit of Mr. Curtis on the question 
of the embodiment of the subject matter of the claims in 
question in defmdant's machine amounts substantially to a 
mere restatement of Mr. Amet's conclusions. Mr. Curtis re- 
fers to an experiment with a machine wherein the reproducing 
style was held stationary in a viee whilé the sound record 
cylinder itself moved to and from the same,and to the possi- 
ble a bstitution in a machine of a solid glass arm instead 
of a hollow one. Such structures seem to be now inmaterial 
and it will be sufficient to cmsider them when such ma- 
chines are put on the market and are claimed to be an in- 
fringement of the patents in suit. It would be a work of 
supererozation to consider them now. 

i therefore, an of tre opinicn expressed in my 
Original affidavit that the defendant's machine embodies 
the subjects-matter of claims 19, 20,21, 22, 24, 36, 37 ana 
68 of the Bell & Tainter patent; and of claim 39 of thea 
RAK KERKE AKA KK 
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Tainter patent. 
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| Sworn to and subscrited before me this | 
~ 
| Fifteenth day of February, 1896. 
Les Pay (tC _— 
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UNITED STATES CLRCULT COURT 
NORTHERN DISTRICT OF 1LL1NO1S. 


AMERICAN GRAPHOPHONE COMPANY 
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EDWARD H.AMET. 
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AFFILTAV1IT OF ANDREW DEVINE. | 


District of Columbia, Ses: | i 


4s 
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ANDREW DEViNE, being Guly sworn says: 1 am 
of lawful age, and ama resident of Washington, D.C. 1 am 
a stenographer by profession, and am and for about twenty 
years have been one of the official reporters of the UeS. 
House of Representatives. 

i had seen and heard the Edison tin-foil phonograph 
when it was first exhibited, and realized that a machine 
capable of taking down dictationsand reproducing them 
intelligibly would be a valuable aid to stenographers in 
their business. This is a matter 1 had frequently discussed 
with business associates, especially with Mr,James i, SLegharvs 
and Mr,John 1.White of Washington, the latter being also one 
of tne official stenographers of the Mouse of flepresentatives. 

Pursuing the design of ascertaining, if possible, whether 


something practical could be done with the Edison machine, 


Mr.Clephane in the year 1885 wrote to E.H.Johnson, who had 


charge of Edison's phonograph interests, but learned that 
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its construction and operation, and subjected it to severe 


nothing had been done for many years towards developing 
a practical machine, ana that nothing existed which was 
available for our purpose. Shortly after that we heard of 


the graphophone, invented by Dr.Bell and Mr,Tainter, and 


[oe oe, aoe SS SS 


were permitted to examine ite 1 made a very close study of 


tests for aceuracy, efficiency and general practicability. 

Finding it perfectly available for the proposed use, a 
number of these machines were obtained, as soon as they 
were put on the market, and put in use at the UeS.Capitol, and 
1 have continuously employed such machines in my work fran 
that time to the presente They effected a very great econ- 
omy in time and money, and a decided gain in accuracy in the 
work of trancfieejes the ——e notes of debates in the 
House of Representatives. All the reports and proceedings 
of the House passm@ through gsraphophones, their capacity 
to reproduce accurately any and all kinds of matter being | 
thoroughly demonstrated. From the very first, the machines 
were a _— practical success, and were, to my knowledge, 
used fax, many persons for dictating as well as for corres- 
pondencee 1 have kept myself chovoumnTy informed of the 
progress in this art and am 1 believe familiar in a practical 

ever 

way, With all types of talking-machines that have, been pres- 
ented to the public. At the present day, the method of 
engravins a record in hard material, invented and patented 
by Dr,Bell and Mr.Tainter, is the only known method whereby 
sound records can be made for practical uses, or from which 
immediate reproduction can be had. The art in its ultinete 
developments up to the present time rests upon this fundemental 


invention. Among the practical and ugeful features of the 
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original graphophone, and which has been an essential part 

of all graphophones made up to this time, is the construction 
of the reproducing instrument in such manner that it is ab- 
solutely self-adjusting, and when left to itself finds am 
keeps its oe on the record. That feature consists in givire 
the reproducer freedom of movement so that it can swing later- 
ally, and the tracking of the recom is effected by the 
engagement of the reproducer point in the groove, the repro= 
ducer as a whole being allowed to rest freely by its owm 
weight on tne record eeTSRee The record being in the form 
of a groove with sloping walls cut in hard material, the 


adjustment, as well as the guiding of the reproducer are 


a 


rencered automatice bes 


1 have examined the machine made by the defendant, 

Amet, in which the reproducer is a long giass rod having a 
rubbing point or stylus on one ende This apparatus differs 
in some details of construction from the various forms of 
machines which have been made under the Bell and Tainter 
‘patent, out in respect of the construction specified, whereby 
‘the reproducing point is automaticaily kept in constant 
lowntace and with uniform pressure with the record, and where 
by it is fed and maintained constantly in thespiral wenn, 
the Bell and Tainter invention is incorporated in the Amet 
machine without any change, departure, or mesa tection. 

For the above specified purpose, the same means are emvloy= 
ed with the same wnendlioee. The early Edison phonograph did 
not have a self-adjusting reproducer, and I am positive thre 
was no RIL AEE of such a device prior to the Bell and 
Tainter patente 
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When, after the Bell and Tainter patent, the Edison 


Phonograph Company put on the market a machine operating 


on the principle of the Bell and Tainter patent, and making 
records by cutting in a wax-like material, the reproducer 
wasrigidly helalboth ixtommibiv and radially with respect of 
the cylinder, and it was provided with an adj usting screw so 


that the user could adjust it by hand to the record. This 


necessity for adjustment was a4 great source of annoyamce ta 


and difficulty to the users of thos“machines, and l have no 
hesitancy in saying thut the self-adjusting feature of the 


graphophone is an invention of great practical tiers 





It is plain that if the reproducer of the Amet 


machine did not rest freely by gravity on the tablet, or 


record cylinder, and were not pivoted so that it could swing 


horizontally, the machine would be absolutely inoperative. 4 
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Sworn to and subscribed before me this/ ay of 


Feb ruary,1896- 
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District of Columbia, 
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IN THE UNITED STAT“S CIRCUIT COURT 
NORTHERN DISTRICT OF ILLINOIS 





NORTHERN DIVISION. 


™ | American Graphophone Co. 


In equity, 
No. 23985. 
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Edvard H., Amet. 
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ffftidavit of Robart H. Wiles. 


State of Illinois 


ag er cr 


OS 


County of Cook 
Robert H. Wiles beins duly sworn deposes 


and says thet his age is 46 years, by occupation he is a patent 


i¢ 


solicitor and mechanical expert; and that he has had a 


sclentific educationhavins graduated in the course in science | 





at Cornell University in 1874 and taken considerable extra | 
} 


work in mathmatics and mechanies; ‘¢hat in Janva iry 1877 aftor 





+ 


two years study in the office of the Hon. J. 1. Bailey at | 
Freeport, Illinois, he was admitted to the bar of the St: 
of illinois and for about five years thereafter was ensared 


in the general practive of law and during this time became 


interested in inventions and had several clients and acquaint- | 
ances who were inventors and manufacturers; that he became | 
very familiar with their inventions and the manufacturing 


| processes and machinery in wnich chevy were inverested and in 





the latter part of 1891 he besan the practice of preparing | 
- applications for patents which weve successfully prosecuted | 
| 

and his businets in this line increased so that within a year; @ 
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r two he gave up the general practice of law; that since that 
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time he has cevoted himself to matters pertainim to inventions 


and in his business of patent soliciting has prepared and 
| | , 
prosecuted a large number of applications and has become 


| 
1 
{ 
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ry familiar with the readine of drawings and the constructioa| 


Y 
os specifications and claims of patents;that during a number 





















of years last past he has testified frequently as a mechanical 
expert in patent cases anc that he considers himself entirely 
< 
competent to compare the claims, specifications and drarings 
of -. patentsfor invention and to construe the meaning and 


scope of patent claims. 


a 


Affient further states with respect to the matters 
involved in this cause, as follows: I have examined and under- 
| stand Letters Patent No. 341,214 granted to Bell and Tainter 
and Letters Patent No. 34), 288 to Tainter, on which I under- 
stand the above entitled suit id based, and have patticularly 


examined the subject matter of each of the clains 19, 20, 2l, | 
24, 26, 37 and 38 of said patent No. 341,214 and claim 39 of 


scid patent lio, 541,288, I have,morcover, examined the “xhibit 


Vachine called the Graphophone manufacturdd by the American 
Craphophone Company and marked "Complainant's Exhibit Complain- 
ant's Machine" and understand the construction thereof end 
have also examined and understand the machine marked Gogledd 
Exhibit Defendant's Machine", and I have also examined the | 
affidavit of Lewis Kh. Curtis made in this cause and have ex- 
amined and understand the United States and British Letters | 
Patent of Thomas A. Edison referred to in said affidavit, 
| 
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namely United States Patent No. 200,521 of February 19, 1878, 





"lo. 201,760 of March 26, 1878, No. 213,544 of March 25, 1879 


and No. 227, 679 of ''ay 1880 and British patents ilo. 2909 of 


a i a 4h Si2kt 
I find described in both of said Letters Patent, a repro- 


ducing device comprising means for supporting and giving rotar 


| 
1877 end 1644 of 1878. _ 


motion to a record cylinder or tablet made of wax or wax- 
like material in which a record groove has been cut bv a re- 
cording style, adapted to give sloping form tothe sidesof the 
groove, and a movahle reproducing style, which latter is sup- 
ported by means affording free lateral movement of the style 


i 


alone the surface of the cylinder or tablet in a direction 





transverse to the sprral groove cut by the recording device, 
so that the style may adjust itself automatically to the said 
groove and will be moved along the cylinder by its engege- 


ment with said groove, This feature of a style having a free 





lateral motion is specifically set forth in claims 19, 20, 21, 





and 22 of said patent No. 241,214 and the same feature, com- 


bined with a diaphragm which is stationary with respect to a 





laterally movable style, is covered by claim 39 of patent No. 
°4),288. Moreover, I find that the said claims do not mention 
in any way, and do not relate to or include the feed-screw 
shown in the said patent for bodily shifting or moving the 
pivot of the style-supporting arm with respect to the tablet 


or cylinder, but they refer $olely to &@nother and cistinct 





feature of construction, namely, the style having a free 
lateral movement, whereby the said style is adapted to remain: 


automatically engaged with the groove of the record and is 
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moved along the cylinder by such engagement with said groove. 














This is the feature of construction which I understand to be 
ovared by the language of the claims above referred to and 
this construction I find to be embodied in "Complainant's 
Bxhibit Graphophone" and equally in "Complainant's Exhibit, 
Defendant's Machine." 

The difference I observe between the said machines is 
that in the machine illustrated in the patent, the reproducing 
suyle is sustained on a flexibly mounted erm which is quite 
short with respect to the distance to be traversed by the 


stvle in its lateral movement, so t at a bodily movement of 


to enable the styk to traverse the full lensth of a record 


cylinder of the kind cormonly used,,while in the said defend- 
ant's machine the movably supported glass tube forming the 
‘pivoted style-carrying arn, of such length with respect to ths 
distance to be traversed by the style that the style may move 
the full length of the record without requiring any shifting 
of the pivotal support of said arm. 

The differences above stated are, therefore, in my 
‘Opinion purely mechanical and have nothing to do with the 
aa forth in claims above named. In my opinion, therefore, 
the construction of defendant's exhibit machine with respect 
to the parts referred to embodies the same substantial feat- 


ures set forth in said claims and constitutes an infringement 


the support on which said arm is attached is necessary in order 
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operation of the particular features constituting the invention | 
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| fact that if 2 short record cylindar, not longer than the pos- 





J 
A sible swing of the style-carrying arm of complainant's machine, 
' be employed in that machine, then the construction and opera- 
tion of the parts of that machine will be identical with the 
construction and operation of the pivoted, glass tube of 
defendant's machine; it being obvious that the bodily move- 
| ment of the slide under thé} action of the feed-screw in 


complainant's machine is necessary merely because | the 


t 
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supporting arm of cormlainant's machine is very short as com- 
pared with the length of the record cylinder, so that a 
bodily shifting of the pivot of said arm is required in order 


to keep the arm always in operative position with respect to 


—— 
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that part of the cylinder on which it is acting at any one 


3« 


time. In other words, in my opinion, the shifting of the 
pivotal support for the style carrying arm in complainant's 
machine 1s required merely for bringing that pivot opposite 


the part of the long cylinder on which the style may be oper- 


- + 
lint, — is 


ating at a given time and that such shifting of the point 
has nothing whatever to do with the feeding of the style 
ltself by engagement of the style with the groove, which is 
entirely automatic. 

My views with respect to the matters above referred to 


will be made more clearly by the examination of the accompany- 


ers eee erat 


ing sketches, Figures 1, 2 and 3. In Figure 1, A indicates a 





short record cylinder such as would be formed by cutting a 





piece half an inch long from the record cylinder of complain- 


ant's machine and the line 5 indicates the style-carrying al 
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having at its end the style b which rests on t:e cylinder, 


a 


C ‘in this case indicates the pivot about which the arm B 





is free to turn as the style is moved transversely of the 

| grooves in the rotation of the latter. Said Figure 1, there- 
fore, exactly represents the construction illustrated in com- 
| plainant's machine and called for by the claims of the patent, 


| moreover, it exactly illustrates the construction present in 





defendant's macnine. 


In Figure 2, Al represents a long record cylinder such as 





is used on complainant's machine and Bl a style carrying arm 
of the same length as that shown in Figure l. Said arm BL 
carries a style }' and is mounted ona pivot C’. With a stkle- 


carrying arm of this length it is obviously impossible to tra-" 


c : 


| 
| 
| 
| 
: 


verso the full length of the cylinder A’, but the proper opera-| 
} : 
H # “h be | bl 7 = \ 3 . _ 
| tion of the lever in the manner disclosed in the patent nay 


be secured by shifting the pivot C' successively to the pointse 
| 2 4 4 Cage det hh 1r4 4. a ee 
cy cf, c’, G* and c’with the obvious result of covering the . 


entire length of the cylinder without affecting in any way 


_ 
mee 
. . J . 
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the action of the freely moving style in those parts or 


sections of the cylinder opposite said points c, cl, ¢%, cd, 


&, and ¢ and which are defined by the dotted lines aaa 
: , ing . 

in the sketch; each cf said sections correspond, with te 
short cylinder al of Figure l. 


f 
“a * 
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e result may be obtained by giving a uniform 
this style 
motion to the pivot Clyg that, shall always stand nearly at ii: 


v3 


right angles to the axis of the cylinder, and this is wmt i 
done in practice in complainant's machine. 
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In Figure 3 I have shorn a record cylinder AS like that 





: 


which is mounted on a pivot C# located opposite the cylinder 








iP . 7 
b* carried by the 


ina such distance therefrom that the style 
| 
arm B will remain constantly in operative relation with the 


record cylinder when the free end of the arm is swime from 






‘one end of the cylinder to the other. . This construction is 
‘identical with that illustrated in Figure 1, differing there- 
from only by reason of the fact that the arm is made longer 


to correspond with the length of the cylinder. The differ- 


‘machine, and that shown in complainant's machine are entirely 
matters of mechanical arrangement, having nothing to do with 
the novel feature of operation referred to. This will also 


be wade clear by observation of the fact that if the pivot 0° 






_— to the voint marked c* then the lever arm will be so 
shortened that it can move only through the short are from 

Al to A& without reaching a point off the cylinder where the 
style would no longer properly operate or where said style 
would be no longer substantially perpendicular to the sur- 
face of the cylinder and in position to properly engage the 


record grooves in the same, so that it would become necessary 


2S 


to move said pivot ci in a line parallel with the cylinder to 


'ine arm mechanically equivalent to that obtained by the long 
= 
i supporting arn. 

In my opinion therefore, the long supporting arm or 


glass tube of defendant's’machine is merely a mechani cal: ex- 
--7-— 








shown in Fisure 2 in comection with a style supporting arm B¢ 


ences between this construction, which illustrates defendant's 


the point c® in order to secure a result with a short support- 
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pedient to take the placo of the short arm with its traversing 
screw of complainant's machine and as far as the subject mat- 
cer of said claims 19 and 20 is concerned the mechanical equiv- 
alent of such shogt arm with its traversing serew, and that 
such trabersing screw is merely an additional feature required 


2 
where short arm is used and has no essential relation to the 


novel feature of the claims referred to, namely, the free later 
al movement of the style permitting it to automatically follow 
the spiral groove cut in the record cylinder. This conclusion 
is fully sustained by actual experiment with the Graphophone 
exhibit, which I find to be fully operative, within the limits 
of the swing of the style-carrying arm, wnen the slide is 
disengaged from the feed scrow and held immovable. 

iy tonclusion in this respect is in no wise affected by 
the fact that in complainant's machine a diaphragm is mounted 
on the style-carrying arm, so as to move with the same,whils 
in the defendant's machine the part corresponding with the 
said diaphragm is stationary, for the reason that the dia- 
phragm in itself is not made an element in the claims referred 
to and the presence or absence of said diaphragm does not in 
any way affect or change the operation of the parts named in 
seid. claims, namely, the style and means by which it is 
movably suprorted. 

I also find the “universal joint” called for by claim 

~ 

21 of said patent is also presont in said "Exhibit Defendant's 
Machine", because the glass tube of tm latter is loosely 
connected with its pivot stud, so that its free end which 
carriss the style, is adapted to swing toward and from, as 


well as laterally with respec 
eS 


t to, the surface of the record 


ty 
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wish respect to the Tainter patent No. 381,288 I find 

: re 
‘therein described a constructéon in which the producer is pro- 
| i 
Wided with a flaxibly mounted style which is movable sidewise 


. . 
independently of the diaphragm or sonorous body. This con- 


struction is described in claim 39 of this patent and I find 











it exactly reproduced in defendant's machine wherein the style 
forms an intergral projection on a glass tube which latter is 
sivotally connected with the part which forms a sounding board 
or diaphragm. The sidewise moverent of the reproducing style 
set forth in this patent is interded to secure the same result 
as that obtained by the swinging arm of the Bell and Tainter 


| 
| . | . 7. ' . | 
patent, namely, 1t permits the style to follow automatically 





ithe grooves of the record and in my opinion said Tainter patent 
| 

with respect to the claim referred to is infringed equally 

| ; 

with the Bell and Tainter patent. 


Referring to said affadavit of Lewis ©, Curtis, I do not 














agres with the statement of the said Curtis that the said 
United States Patent to Hdison of March 26th, 1878 shows and 
idescribes the same mechanical devices that are set forth in 
claims 19, 20, 21, and 22 of Complainant's said Bell and 
Tainter Patent No. 341,214, for the reason tnat the sand 
claims of the Bell and Tainter patent refer to a producing 
point which is free to move latsrally with respect to the 
groove | formed in the wax record cylinder, so that it is free 


ito follow and adjust itself autonativally “o the said groove’., 





pace said prior Edison patent illustrates no construcuion 


atten 
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embracing a style which is capable of free lateral movement 







| the | 
but, on the contrary, style or reproducing point therein shown 
is attached °% flat suprorting spri Wddapted to permit’ 

ba x at supporting spring adapted to perni 
wk tmov enent of the style toward ard from the face of the record 
tablet or cylinder but which is not capable of lateral. bending 


or deflection and is so secured as to prevent lateral movement 





: 
of its free end or the style thereon. I belisve the said 
affidavit of Curtis to be also in error in respect to the said 
Iiprior Edison patent of May 18, 1880, wherein the style is show 
as supported on a pivoted arm,for~ ‘*-1I1 find the pivotal 


connection of the arm with its support, shown in said patent, 


a 


jto be such as to permit the free end o: the arm, which carries 


moved ; | 
a style, to bo, toward and from the record tablet or cylinder, 


( 


‘i. 33 J ee 
jbut that it is so contructed as to prevent anv sidewise or |. 


lateral movement of ‘he style and the said pivotal comection j 


—_ 
hi 
r a 


& | s 4 a. . | 7 : 
nithsr invendednor adaptsd to afford such lateral movement. 
| Bi sa * ee! ct = ere re i mo - Tt . 
| iMoreover, where a spring suprort is shom in said Edison 


tne spring is, in every instance, a flat 


= 


United States Patents 
spring which is incapable of beins bent edgewise in a manner to 
permit lateral movement of the style attached thereto, 


t+ of Curtis is erron- 


I also find that the said aeffidavi 


feous and misleading in its reference to said prior “dison 





patents, for the reason that on page 15 of said affidavit he 
speaks of the supporting spring as being secured by a. BREXEINE- 
“screw or pivot", a statement wnich ! believe is not warrented | 
I by anything contained in said patents, as I find nothing in 


said patents calling for the use of a pivot, but on the con- 
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| 
| | 
: | trary find that the spring referred to by Curtis in his 
| | affidavit is in every instanes secured by a holdings screw | 
| 1 M4 s = . ' | 
| | Obviously designed to maintain the laterally stiff spring | 
sla bs | 
. rigidly in place, and such holding screw rasembles a pivot | 
| 
i | iy ale a , # * | 
| neither in structure or function. I further find that snid | 
| Curtis says in his affidavit that provision is made in said 
a | Edison patent of 1880 for lateral movement of the style there 
| 
_ | 


shovm by means of a "loose pivoted lever". I find no warrent 
in thepatentfor this statement, as the lever illustrat d and 


described therein is pivoted so as to swine toward and from 


| 

| 

| the face of the record tablet or cylinder only,no provision 

is shown or indicated for lateral movement of the free 

end of said lever and it is not a "loose" lever under any 

| proper or correct usacer0f that term. | 
I have also examined Figures 15,19 and 27 of said | 

British patent No. 1644 of 1878 referred tn in said affidavit 


of Curtis and find in said Figures 15 and 19 a reproducing 
style attached to a flat spring which so supports the style 
as to permit its movement toward and from the face of the 


record tablet or cylinder and which prevents any lateral move- 






| ment of the style, because the spring is itself laterally stifi 

or unvielding and is hele in place by a fastening screw, 
™ 

wnich is not a pivot and is plainly intendedto hold the 


n place. With respect to Figure 27 of said 


cal 


spring rigidly 


British patent that Figure in my opinion illustra*es no pract- 





ical means for transmitting vibratory motion to a diaphragm 


from a phonograph record and therefore has no bearing on, the 


nin Tomes 
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subject matter of Complainant's said patents. 


I also disagree with the statement contained in line 22 


of page 10 of said Surtis affidavit, wherein, in referring 





to the statement of the patent with respect to the material to 





be used for making the record, h3 quotes from the said patent, 


io. 200,521, as follows: “soft paper saturated or coated with 


| paraffine or similar materialfor] with a sheet of metal foi] on 


vhe surface thereof to receive the impression from th indenta-| 
tion point? The said word"or"which is inserted in brackets in 
sald affidavit is not found in the original patent and its in- 
sertion 1s not in harmony with the meaning of the actual lan- 
guaze of the patent and is calculated to produce an erroneous 
interpretation of said patent. I find that the said patent 


contains no hint or suggestion of the use of paper coated with 


paraffine, except as a backing for the motal foil which is des- 





cribed in said patent as the sole material. intended to be used | 
for the making of the record, and the implication that said 


1 


prior hdison patent suggests the use of wax in the manner pro- | 





posed by the Bell and Tainter patent, clearly arising from the 
interpolation by said Curtis of the word “or",is entirely with- 
out foundation. 


And further affiant saith : 






SUBSCRIBED AND SWORN TO BEFORE LE 
this the 17th day of February, 189677 © 





ein Bisa | 
~y - ae * ' ? —- oe el eee he 2 — -» Ray , id R.Wile 
y —————— nel eveResearch:Library _ 


yen phan 3 S. (Ret 


Caney & CoeAtCy 3 


“Wietrace SS. Moke, 2, CassrPurt Aen ee 2 


bts nec, Jd wahsack” as a = ora Ane Lrarace ot Peay, - 


~ ane"; Pure saat ieaeiiiands cx arr el acini ; 


ca ee ce ee ee eee a 
fs pera he AAAS at cctnieeaeds me Uda Car1.410 Pee ‘omen | 


0 (Gnaetars 


i i , : 
g a a | QA ch | : of i 3 7 : 


“ice o Ls ae e a ee oe Canes , aud 





a fo wtro nam Vasecacin, "like Oe 
& ve ew ne _ CLAD ek i 5. (2.4, V4 AA chan 
votaapets, Fu. to ieasaieadiaaed as2r.d Wout, ere 
4 aie AAneee Brer_eata arsraantib&uws | af ghz. es 
a see elenTir Ee mane an inthe “Rocart 


Tetiers, a Cokli ¢ An. AD ow MAA Cheaieal ee Oe 


eA rs 5 Lud oo all ars et ten hen ee i 


nent As ~ 7 aly 


id ® att 5: R. Wile 


Research Library 


V | 


Yet lilt in Cenels arsatiriee 7 
core jv whe « J “on woth Nelecestcie: 


ae 4 /) 7. — 
iF Lr (istecd © OAL AOE | ene ane, bi, 





Then, Pore me Neeweryeh , Prcrine “1 oF : Cs Pina pide, 
a alt oz mat ¥ a atiztlit, a oh | 
A 

| NAAT U—2i tae nwa nn « ne) ~ hice ‘40 
Ropinagur Cor tite, Ran. Lititigaen ead, ] 

" ' eek eas 
a Bite, yt” ay Ar hors Uy eon Caro, dobbis Cele C 
mee ele e ot Cw aad tees: AA aa alge CK As Hc 


are Ww be Lut, C.jintnie FG k. « 


they ms - al Aa S76, Sic... 


LP ia AF a, OA Ake 


UNITED STA TES CIRCUIT COURT 


NORTHERN DISTRICT OF ILLINOIS. 


AMERICAN GRAPHOPHONE COMPANY 
7 Vs. 
site! “es H. AMET) 


GROSSCUP J., 

The bill is to restrain tka infringement of Letters 
Patent No. 541,214, issued to Bell & Taintor May 4, 1886, and also 
Letters Patent No. 341,288, issued to S. Taintor of the same date. | 


The first patent is for an improvement in recording and re- 


a tng 


~ producing speech and other sounds; and the second for an improve- pone 
ment in apparatus for recording and reproducing sounds or sono- 
rous vibrations. 
The defendant contests the validity of complainant's 
patents and denies infringement. 
Bell & Taintor lay no claim to having conceived the 
= idea of a mechanism whereby speech or sound could be recorded and 
reproduced. Much thought and experimentation, before their pat- 


ents were completed, were expended upon the general conception of 





4 
! 
4 
4 


such an instrument. But the fact remains that prior'to their graph 
ophone, the conception of a phonograph had never been mechanical- 
ly worked out to the extent of practical perfection. The grapho 
phone, indeed, seems to have taken the place of ail previous 
mechanisms, and to have advanced, by a very large space, the art of 


recording and reproducing speech and sounds. 


+ | “wt +All graphophones, or phonographs, are based upon the | 
_ natural law that speech or sound impart to the surrounding air - | 
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vibrations of a form and character exceptional to the pecullar 
speech and sound. such air vibrations pressing upon a diaphragn, 
set it into — either bodily or molecularly, correspond- 
ing to the air vibrations. The same form of air vibrations will al- 
ways produce the same form of diaphragm vibrations. Conversely, 
the same form of diaphragm vibrations will reproduce the same 
form of air vibrations. The form of diaphragm vibrations there- 
i a the medium of the air vibrations,are the result 

of, particular speech or sound will, themselves, when the operation 
is inverted reproduce 4ana like speech and sound. 

It was not difficult at the time of complainants'patent to 
communicate air vibrations into their corresponding diaphragm vi- 
brations, or diaphragm vibrations into their corresponding air vi- 
brations, tnat was practically, the telephone. The problem pre- 
sented was to deposit in some substance these diaphragm vibrations 
where, at will, they might be taken up and imparted to another be 
diaphragm which would transform them into air vibrations. The 
chief mechanical problem before the inventors was the making of 
a suitable and practicable substance of deposit or record. r 

The complainants accomplished this by providing as a 
substance for the record a compound of beeswax and paraffine slight~ 
ly cohesive and amorphous. Upon this was traced, by means of a 
cutting style, connected with the sound=-receiving diaphragm and 

enti cle. 
vibrated by it,groovess whose,unduiations corresponded with 
the vibrations imparted. The style, cubting these grooves, removed 
all the material necessary to be displaced, and thus left the sur- 
face and density of the substance as it was before, except for the 
grooves. These grooves were cut with sloping walls into which 
another style,corresponding with the first, would easily fit. This 


second style, resting upon these grooves by gravity and being of 
the proper weight, doubtless ascertained by experimentation, and 
being moved along the grooves by mechanism provided for that pur- 
noseimparted to a second dia phresem the vibrations incident tg ths 
elevations and depressions of the ‘bottom of the groove. The ef- 
fect of the whole is to give 60 the second diaphragm a series of vi-~ 
brations so nearly like those of tne first, o#-repreducing.ene, 
that the air waves thereby set in motion will correspond very near- 
ly to the air waves which, in the first instance, set the producing 
diaphragm in motion. 

In the view I take of the case it is unnecessary to _ 


"a 
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zo in detail into the other and subsidiary features of the mechan- 
ism which were calculated simply to make it more effective. 

Claim 22 is as follows:- 

" The combination, with a grooved tablet or other 

body having a sound-record formed therein, of a reproducer having a 
rubbing-style lcosely mounted, so that it is free to move leteral- 
ly, and thus adjust itself to the groove, substantially as de- 
scribed." 

And claim 24 is as follows:- 

The combination, with a sound record formed in a wax 

or a wax~like material, of a reproducer having a rubbing style for Z 
receiving sonorous vibrations from said record, substantially as 
de scribed." 

It will be seen that in order to follow the groove accu- 
rately the reproducer must be loosely mounted, and this is’ accom- 
plished by the universal joint described in the patent. 

Much stress was laid by counsel for complainants upon 
the patentability of the adaptation of this universal joint to 
the purpose of a graphophone. If the validity of the patent de- 
pended upon this contention, I would be disposed to hold against 
it, for I can see nothing novel about the joint except its new use, 
and such adaptation to new use is not, in my judgment, patent- 
adle invention. | - 

But while this element,separately considered is not 
invention, the combination which enbraces it, in my Judgment ,is, 
Such combination is the mechanical means whereby the art of recora- 
ing and reproducing speech and sounds is first made practically 
effective. To deny to it the dignity and quality of invention 
would be to deny the patentability of every first great mechanical 
success. 


The substance upon which the record is cub and the 
Raymond R. Wile 
Research Library 
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ama the reproducer thus loosely mounted,by which it is enabled to 
follow the undulations of the groove together, constitute an ef- 
fective portion of the mechanism; either without the other would 

be useless for the purpose of a graphophone or phonograph;together, 
they bring about a successful result. They therefors constitute 

a patentable combination. 

The defendant's device, in the essential characteristic 
of a loose joint,so as to enable the style to follow the groove of 
the record,is like the complainant's reproducer. It is intended 
to perform the function of imparting to a diaphragm the vibrations 
. 5 ,in this groove. Without the complainant's record,the 
defendant's device would be useless; it is never used except in 
connection with complainent's record. In the practical use there~ 
fore, of defendant's device ,one of the elements of complainant's 
combination is actually and necessarily emploved. 

It appears, however, that these records are sold by the 
complainant on the open market, and it is contended that such 
sale releases this element of the combination from the monoply 
of the patent. 

I do not concur in this view. 1 swore the eraphophone more 
widely useful, the complainants make many records embodying music, 
Speech, and other sounds,and distribute these by sale,to the 
users of the phone. But the record thus distributed remains an 
integral part of the combined mechanism. t is nota product of 
the machine, but stlil a part ofr it. It is not unusual in many 


mechanisms that some elemnts of their combination must be more 


xis 


frequently renewed than others. The sale of such parts, segrese 
ted from tne machine,is only the replenishing of the combination 


by a substitution of a new element for the one worn out. 


Raymond R. Wile 
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Such action does not break the patentability of the combination. 
So, in this combination, substitution by sale of one or 
many records for another, though not due to the same necessity, 
L110 
ought to receive the same consideration. The keys of 2 Eeysno 
may be replaced,without releasing the combination of which the 


tne 
keys are an element, from monoply of a patent. I can see no 


* 


reason why the record of a graphophone may not, though for a a 


different purpose, be likewise replaced without breaking up the 
validity of the combination. 
Inasmuch, therefore, as defendant's device is only to 
be used in connection with one of the elements of complainants’ 
patentable combination, I am of the opinion that it infringes such 
f+ 


combination as,expressed in claims 22 and 24 already quoted. 


A decree will, therefore, be entered for an injunction 


and accounting. 
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trade-mark not having beén.esfablished by adjudication, and being WF ait 
now called in question, the doubt is enough to authorize the court, repre 
in its discretion, to refus temporary. injunction, and leave the ques: eee hi 
tion for determination~ipon the fnal“hearing, 60.0. hs ret) 
ie : —_ & mh Shin . is ti 
" : po Re ite, 
5 iS ott TL Bs : eet 

AMERICAN GRAPHOPHONE Co. v. .AMBT,# iy 

(Circuit Court, N. D. Ulinois. April 6, 1896.) ; “\ Pid 

L Parents ron Inventions—Patrentasitiry—ComurnaTion—GRAPDOrHONE es ~. 

Letters patent, No. 341,214, issued to Bell & Taintor, May 4, 1885, for an et 

improvenient in recording and reproducing speech and other sounds, con- us pS 


sisting of the combination with a grooved tablet, or other body, having 
a sound record formed therein, of a reproducer having a rubbing style 
loosely mounted so that it is free to move laterally, and thus adjust Itself 
to the groove, are not void for want of inveniion, 


2% Same—INYRINGEMENT. 

Such patent is infringed by a device in the essential characteristic of a 
loose jolnt, 60 a6 to enable the style to follow the groove of the record, 
and only used in connection with a sound record made by the patentea, 
since in the practical use of such device one of the elements of said pat- 
ented combination is actually and necessarily employed. 


& SamME—ABANDONMENT—SALE OF PaRT OF COMBINATION, 
The sale of such sound records by the patentee, in the open market, . 
apart from the rest of the machine, does not release that element of the ‘ 
patented combination from the monopoly of the patent, 


In Equity. ; 
Suit for injunction by the American Graphophone Company 
against Edward H. Amet. : 


Poole & Brown and Pollok & Mauro, for complainant, 
Munday, Evarts & Adcock, for defendant 


GROSSCUP, District Judge. The bill is to restrain the {nfringe- : 
ment of letters patent No. 341,214, issued to Bell & Taintor, May 4, 
1886, and also letters patent No. 341,288, issued to S. Taintor, of the 
same date. ‘The first putent is for an improvement in recording and 
reproducing specch and other sounds; and the second, for an im- 
provement in apparatus for recording and reproducing sounds, or 
sonorous Vibrutions. The defendant contests the validity of com- 
plainant’s patents, and denies infringement. : 
itell & Tuintor lay no claim to having conceived the idea of a mech- 
anism whereby speech or sound could be recorded and reproduced. 
Much thought and experimentation, before thelr patents were com- 
pleted, were expended upon the general conception of such an instru- 
ment. But the fact remains that, prior to their graphophone, the 
conception of a phonograph had never been mechanically worked out 
to the extent of practical perfection. The graphophone, indeed, 
seems to have taken the place of all previous mechanisias, and to have 
advanced by a very large space, the art of recording and reproducing 
speech and sounds. All graphophones, or phonographs, are bused 
upon the nutural law that speech or sound impart to the surrounding | 
air vibrations of a form and character exceptional to the peculiar 
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speech and sound. © Such air vibrations, pressing upon a diaphragm, 


set it into vibrations, either bodily or molecularly, corresponding to 
the air vibrations. The same form of air vibrations will always pro- 
duce the same form of diaphragm vibrations. Conversely, the same 
form of diaphragm vibrations will reproduce the same form of air 
yibrations. The form of diaphragm vibrations, therefore, which, 
through jhe medium of the air vibrations, are the result of a particn- 
lar speech or sound, will themselves, when the operation is in- 
verted, reproduce like speech and sound. It was not difficult, at the 
time- of complainant’s patent, to convert air vibrations into their 


corresponding diaphragm vibrations, or diaphragin vibrations. 


into their corresponding air vibrations, That was practically the 
telephone. . The problem presented was to deposit in some sub- 


stance these diaphragm vibrations, where, at will, they might be* 


taken up and imparted to another diaphrugm, which would trans- 
form them into air vibrations. The chief mechanical problem be- 
fore the inventors was the making of a sultable and practical sub- 
stance of deposit or record. The complainants accomplished this 
by providing, as a substance for the record, a compound of beeswax 
und parafiine, slightly cohesive and amorphous. Upon this was 
traced, by means of a cutting style, connected with the sound-recciv- 
ing diaphragm, and vibrated by it, grooves whuse vertical undula- 
tions corresponded with the vibrations imparted. The style, cut- 
ting these grooves, removed all the material necessary to be dis- 


placed, and thus left the surface and density of the substance as’ it’ 


was before, except for the grooves. These grooves were cut with 
sloping walls, into which another style, corresponding with the first, 
would easily fit. This second style, resting upon these grooves by 
gravity, and being of the proper weight, doubtless ascertained by 
experimentation, and being moved along the grooves by nechanism 
provided for that purpose, imparted to a second diaphragm the vi- 
brations incident to the elevations and depressions of the bottom of 
the groove. The effect of the whole is to give to the second dia- 
phragm a series of vibrations so nearly like those of the first that 
the air-waves thereby set in motion will correspond verv nearly to 
the air waves which, in the first instance, set the prodneing dia- 
phragm in motion. In the view I take of the case, it is unnecessary 
to go in detail into the other and subsidiary features of the mechan- 
ism, which were calculated simply to make it more effective. Claim 
22 is as follows: 

“The combination, with a grooved tablet, or other body, having a sound 
record formed therein, of a reproducer having a rubbing style loosely mounted, 


oO that it is free to move laterally, and thus adjust itself to the groove, sub- 
stantially as described.” 


And claim 24 is as follows: 


“The combination. with a sound record formed In a wax, or a wax-like 
material, of a reproducer having a rubbing style for receiving sunorous vibra- 
tions from said record, substantially as described.” 


It wil] be seen that, in order to follow the groove accurately, the 
reproducer must be loosely mounted, and this is accomplished by 
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the universal joint described in ‘the patent,.,, Much stress. was laid 
by counsel for complainants upon-the patentability of the adapta- 
tion of this universal joint to the purpose ofa graphophone. If the 
validity of the patent depended upon this contention, I would be 
Gisposed to hold against it, for I can see nothing novel. about the 
joint, except its new use; and such adaptation to new use is not, ‘in 
my judgment, patentable invention. But while this element, sep- 
arately considered, is not invention, the combination which embraces 
it, in my judgment, is. Such combination is the mechanical means 
whereby the art of recording and reproducing speech and sounds is 
first made practically effective. To deny to it the dignity and qual- 
ity of invention would be to deny the patentability of every first 
great mechanical success. The substance upon which the record is 
cut, and the reproducer thus loosely mounted, by which it is enabled 
to follow the undulations of the groove, together constitute an ef- 
fective portion of the mechanism. Either, without the other, would 
be useless for the purpose of a graphophone or phonograph. To- 
gether they bring about a successfui result. They therefore consti- 
tute a patentable combination. The defendant’s device, in the es- 
sential characteristic of a loose joint, so,as to enable the style to 
follow the groove of the record, is like the complainant’s reproducer. 
It is intended to perform the function of imparting to a diaphragm 
the vibrations consequent upon the undulations in this groove. 
Without the complainant's record the defendant’s device would be 
useless. ‘It is never used except in connection with complainant’s 


.vecord. In the practical use, therefore, of defendant’s device, one 


of the elements of complainant’s combination is aetually and neces- 
surily employed. | 

It appeurs, however, that these records are sold by the complain: 
ut on the open market, and it is contended that such sale releases 
this element of the combination from the monopoly of the patent. 
I do not cegcurin this view. To make the graphophone more wide- 
lv useful, the complainants make many records, embodying music, 
speech, and other sounds, and distribute these, by sale, to the users 
of the phone. But the record thus distributed remains an integral 
part of the combined mechanism. It is not a product of the ma- 
chine, but still a part of it. Itis not unusual, in many mechanisms, 
that some elements of their combination must be more frequently 


* renewed than others. The sale of such parts, segregated from the 


machine, is only the replenishing of the combination by a substitu- 
tion of a new element for the one worn out. Such action does not 
break the patentability of the combination. So, in this combination, 
substitution by sale of one or many records for another, though not 
due to the same necessity, ought to receive the same consideration. 
The keys of a piano may be replaced without releasing the combina- 
tion of which the keys are an element from the monopoly of a pat- 
ent. I can see no reason why the record of a graphophone may 
not, though for a different purpose, be likewise replaced without 
hreaking the validity of the combination. Inasmuch, therefore, as 
defendant's device is only to be used in connection with one of the 
elements of complainant’s patentable combination, I am of the opin- 
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jon that it infringes such combination as is expressed in ‘claims 22 
and 24, already quoted. A decree will Meretons be = for an 
injunction and accounting. 


For decree, see T4 Fed. 1003, 
wxckLsior ELEVATOR GUARD & HATCH COVER CO. v. FOOTE et al 
(Circuit Court, S. D. New York, April 24, 1596.) 


P4TENTS—INVENTION ADAPTATION us Existrsa Devices—Horstway Covens. 
The Fraser patent, No. 278,528, for means for closing and coptrolling 
| hoistway covers, consisting of a conibination of a number of doors, a 
eord or chain, a number of catches, and a connection between the catch 
ef oné door and an adjacent door, so that the closing of the latter will 
release the former, and admit of its closing, held void, as disclosing only 
mechanical skill In modifying and adapting ‘pre-existing devices; and, even 

if — held not infringed. 


Lawyer & 2 ae for complainant. 
is, for defendants. 


5. O. Edmo 


TOWN a Judge. 


May 29, 1883, which ec 


fed.” 


The chief defenses are lack of pa 
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| The complainant herein alleges in- 
fringement of the first claim of its patent; No. 278,528, for means for 
closing and controlling hoistway covers granted to "Daniel Fraser 
im is as follows: 

“(1) The combination, witha number of hinged doors and a cord or clint 
for opening and closing them\of a number 
doors when opened, and serving, to hold the 
or chain, and a connection bet 
door, so that the closing of the last 
the other door from its catch, and ac 


catches for engaging with the 
open independently of the cord 
*h of one door and an adjacent 

door will effect the releuse of ( 
it of i closing, substantially us speci- 
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entable novelty and denial of in- 
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fringement. The patented improvement relates to devices for auto- 


matically closing elevator doors, hing 
shaft, and opened and closed by cords o 


on one side of the elevator 
chains operuted with pul- 


leys, and having catches to engage! said doors when opened. The 


prior art, 2s illustrated in patent No. 84,3% 
1868, and reissued April 29, 1873, to James D. 
element of the claim in suit exdept the foul 
between the catch of one door and/: 
The president of the complainant 
to the alleged invention of Fras 


granted February 24, 
Sinclair, showed every 
, Said “connection 


coinpany admits that, long prior 
, he sold an apparatus in which 


each catch was operated by hand y means of a separdte rope. What 


Fraser did was to substitute fort 


e operation of said catches by hand 


their automatic operation by nicans of a rope connection between 
each door and the next succeeding catch, so that, as thé first door 
closed, said rope caused the s eceeding catch to disengage from its 


door, and to permit it to des 


end. In this way a successive auto- 


matic closing was accomplishéd. Patent No, 261,286, granted July 
18, 1882, to ‘Samuel W. Wil ard, showed, in a somewhat unwieldy 


contrivance, the idea of soc nnectin g such hatechway doors th: 


4t the 


operation of opening one of the doors caused another door on, an- 


“ther floor to be automati 


lly »pened. 


Other devices in this\art 
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a a. re } aye . = 
ul. - J ee | ne net WUNT et a y.- WES 5 an al, Vs ie ne 


EM (Olreuit: ‘Court of Appeuls, ftth Circuit. April TH, 1806) 
| Dissenting opinion. Yor majorjty opiuion see 74 Fed. 657 


i “ BOARMAN, District Juice (dissenting. The two opinions already fled tu 
this cause are so extended 2 ti do not care to elaborate my views, 1 dis- 
set Trum. the original decision the court, the opinioy ied therein, and the 
opinion fled in the application Yor reheuring, The fact is the defect fu ju- 
risdietion Was not Aliscovered by or known fo the yutrties, thelr coulsel, or 
the judge of the/vourt below. [t was only’ discovered’ ufter the cause’ had 
been browght-to this court by new eounsél employed in‘thts city by plaintiff 
In error, Who suggested the matter of jurisdiction to the coyrt, without which, 
pernepe the defect would not have been discovered even ja this court, 


‘ 





AMERICAN GRAPHOPHONE (‘O, vy. aieas 
(Circuit Court, N. D. Hituois. April 6, 1800.) 
* Decree, May 4, 1896, For oplulon see 74 led. TS89. 


This cause came on to be heard on the 20th of February, 1896, on pleuid- 
ings and proofs, and was argued by counsel both for complainant aud for 
the defendant; and the pleadings nnd preofs, as well us the bricfs of coun- 
sel, having been fully considered, und the court being fully advised in the 
premises, it is hereby ordered, adjudged, und decreed us faullows: That the 
complainant, the American Graphophone Company, 1. corporation orpiiulzed 
under the laws of West Vircinia, is sole and exelusive owner of letters juit- 
ent Nos, 341,214 and 341,258, each bearinue date of the 4th of May, 1S8t, aod 
being for new and useful improvenienta hi recording and reproducing: speech 
und other sounds, aud 2k apparatus therefor, as set forth in the bill of eom- 
plaint; that letters patent No. SH41,214 are pool and valli so far as thelr 
claiima are embodied in claius 22 and 24, and so far as they emlwaly claims 
of a combination, the elements of which are (a) g grooved tablet, or other 
body, having a sound record formed therein, salstantinliy: an described ti 
radi letters putent; (b) a reproducer having a rubliog style lamsely mounted, 
su that it is free to move laterally, substantially as dleseritunl in suld letters 
patent. The court further finds that any device which combines the repre- 
ducer deseribed in claims 19, 20, 21, 22. or 24 of said patent, with the prooveil 
tablet or other body having a sound record as deseribed in said patent, anil 
eapecially du claims 22 ond 24, is an infringement of complainant's patent 
No. 341,214. It is further ordered, adjudged, and decreed that the defend- 
wut, by the manufacture und sale wud use af talking machines warked “Anmer’s 
Talking Machine," and ideutified as “Complainant's Exhihit Defendant's Ma- 
chine,” Is an infriuger of complainant’s patent, and complulnant is there- 
fore entitled to recover daimages and proftitk for all infringements by sald 
alefendanut in the particulars polluted out. Exeept in the particulars pointed 
veut in this decree, as above stated, the court dees not puss upon the validity 
af the coinplaihwint’s patents. It is further ordered, adjudged, wud decreed 
that the defeudant, Edward A. Amet, his counselors, attorneys, svlicitors. 
trustees, agents. clerks, employes, servants, and workmen, ain each ane 
every of them, be, and they are hereby, enjoimeal for the remainder of the 
term of the life of said letters patent fron further infringing tie sie, ati 
from manufacturing or causing to he uaunfactured, selling or causing to be 
‘sold, using or causing to lee asad. the sadder any talking machines, on aay 
\aurt or jnirts thereof, so containing or embodying the said invention, and 
that the complainant recover from the said defendant, as well, the dhinmges 
sustuined in and Uy reason of sald infringements, as the profits, mimonnts, and 
eavings made and realized by the defemlant thereby, together with the costs 
herein to be taxed, and that the cause be referral ta llenry W, Dishop, 3 
tnaster in chancery of thix court, to Take, state. aml report the oceount of 
damages and profits, wader anid in aceordaiee with this decree, 


END oF Cases IN Vou. 74. 
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IN TEE CIRCUIT COURT OF THE UNLIED SYarts, | 
NORTHERN DISTRICT OF JLLINOLS, 
7 NORTHERN DIVISICH. 
American Graphophone Co.) | 
) In @ waNneery Z | 
Vie ) Gene No. ame 9 S& 
Term Noe G28 
“ Bdward He Amet 
\ 
WOT 1 GB. | 
| 
| | 
Messrs» Murnday,Evarts & Adcock, | 
Solicitors for Defendant, 
e Marquette Euilding, City. 
Gentl emsn: | 
Confirmine the verbal notice at 9:20 o'clock vhis 
morning to your Mr. Adcock, we herewith withdraw the novice 
of motion to apply to Judge Showalter at 9:30 A.M. today to 
~ enter an interlocutory decree, in view of the order entered 


follows: 


fA 


by Judgze Grosseup on iondey last, in substance a 


That pending the settlanent of the decree a preliminary in- 
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tfc 


junetion mar issue unless de defmdant file a hond in cho 


Ls 





Thousand Dollars, with sureties to be ep proved by 
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the Clerk, to account to canplainant for srofits onc demege 














We heravyith give you notice that uniess by 11 o’ciock | 


on Monday, April 13th, the defodant shall file his bond in | 








2 cs ee : with heara 2 Ae 
accordéntse with Judge Grossecup's order, we will heve the 
7 | 
, SEE ee Fe eee inal Ae aT ee ie ee Sat cine 7 er KITT ™ 
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Clerk issue the priliminary injunction directed by said or- 


4 





a 


“ = 5 a be : ae c= Fe — = 7. as 7 ee ae | pa ™ fe ie i "4% e 
der, and that as soon as Judee Grossemp retruns to Chicago, 


which we understand will not be until the 20th inst, we will, 


upon due notice to you, ask him to enter the usual interloc- 









" utory decred. 
Chicaco, April 9th, 18%. 
| * 
ao \ _ ae 
aT ad 
; | Solicitors for Complainant. 
| 
-_— | 
: | 
| | . - ; 
| Servies of the above notice accepted and copy thereof 
| | received this ninth dey of April, A. D., 12096. 
) | 
| | | | 
: Solicitors for Deta 
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UNITED STATES CIRCUIT COURT, 





| Yor the Northerm Liwision of the Northern District of T1linote. |) 


mala,” deuetantieatheatioetieadieeiadiaataaienais —— ee ee -— 
AVRRICAN GRAPHOPHONE COMPANY, Sea eae 
In Equity, ryt te POR 
' VB. . . "ae iy gi ‘3 Wak: he 
: No. 25,986. ty eae 
fo 
& 
: 
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EIWARD H. AMET. 
To 


Megsrg. Poole & Frown, 
Complainant's Solicitors. 
And 
Mesarg. ‘Sunday, Evarts & Adcock, 
Defendant's Solicitors. 


oes 
- 
re 


TAKE NOTICE that on the affidavits of Jeorge E. Tewks=- 





bury, “illiam E. Gilmore and Richard N. Dyer, with copies of EY a 
| which you are herewith served, and the exhibit record in the feu 
| New Jersey cases referred to therein, and upon the record, pre aere 

f | ceedings and exhibits at final hearing in this suit, 1 shall, r oh. 
He as amicus curiae, move this Nonorable “Court, or one of the cen oi 
i | Jvudzes thereof, at the Court Rooms in the Post Office Ruitaing,)! i 
<f ! Chicazo, ou the day of June, 1896, at the opening of the 2 ay 


fourt on that day, ocr as soon thereafter as counse2 can be 
| heard, to set aside the decree rendered in this case or to sub= 
stitute therefor an order for preliminary injunction, and to. 
svepend further proceedinzs in this case until the decision 
of the U. S. Circuit Court for the Pistrict of New Jersey in the did cae 
suits of this complainant against the United States Phonograph |. LR 
Co. et al and the Edison Phonograph Yorks, and for such other fa ) 
and further relief as to the Court may seem meet. 


Chicago, June 1696. 


To the Solicitors for Complainant and hevendant: 
The exhibit record in the New Jersey cases referred to | 
“in the affidavit of Richard N. Dyer served upon you herewith, | 


may be inspected at my office during the asHas: case hours. 
or 
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Ho a se pies 7 , ght ee 
ip AMERICAN JRAPHOPHONE COMPANY,: if Lae at Sedu 

ee Ts. : Ty Gi * 
he | : No. 25,986. ue ly tegt ofa 
... KPWARD H. AMET. : eed bee a aie 
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State of New York ) men “ 

| = OF: | |g Aes 

County of New York ) i rgee Te 

r t ee 

RICHARD W. DYER, being duly sworn, deposes and says =|) 4%. 

'ags follows: ‘| gree a 

| jo 
4 


! I am an attorney and counséllor at law, doing business — Pd ae 
| LS Oe 
| in New York City, and have, since the spring of the year 1895, tng Me yh 


the defence of various suits brought by the com= Re 


| conducted | 
-plainant on the patents here in suit. Among such suits are oar 
| two brought in the United States Circuit Court for the Dis- as ne 
: "American Grapho- Pee 


| trict of New Jersey entitled as follows: dé 
| phone Company vs. The United States Phonograph Company, Victor Batti 
HE. Emerson and Neorre 2. Tewkabury” and “American Graphophone . Arie 
Company vs. Edison Phonorsreph VYorks*. The records in these * 


, “ty 1% 
Pe 


| 
| two cases haye been completsd and ara now heing printed by the. 


Clerk of the “ourt, and the hearing will undoubtedly be had 


[ 
| either before the summér vacation or directly thereafter. I 
| submit herewith a printed copy of the record in these two 
| cases so far as it has becn furnished me by the Clerk of the 
| Court, and identify the same by marking it "Exhibit Record in 


New Jersey Cases", part 1 to part 6 inclusive. 


Our firm has undertaken to defend all suits brovght 


ag { 
BS i upon the graphophone patents, and that fact I helieve is cane="| 








13 
ap | 
‘rally known in the talking machine business. Among other 
| suite on these patents which we undertook the defence of wage 
fy i. . 
es re Ht ay : 
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those brought against Thomas R. Lombard and ‘Rawin 8. Gresser es F 


Tae ge 


of Chicago, Ill. These suits aré undoubtedly known to the 
talking machine trade in Chicazo. Notwithstanding this fact, 











meither myself nor my firm was communicated with by the defen= 3 
dant Amet in the present case, and the suit was carried forvard | 4 
}to a decree without our knowledge. If we had been given the ® 4 
lapportunity, we would have undéertakén the defence and would dc 
ef ss a 
j have carried it on at the expense of our client, Mr. Edison. i becasalises” A | 
In the cases in which we have undertaken the defence, nothing 7 "3 
‘has been doke to press the cases on their merits by the com= | | /)— BS 
Plainant, the tacit understanding between ourselves and com- es 
. i 
=~ counsel being that the prosecution of the other suits [ 
| on their merits shovld not be actively undertaken until the ok Pe 
cases in New Jersey have been disposed of. If we had underta=- Bik er: 
licen the derencs of the Avet uit, J have Ho aOUBE the ease re 8 taal 
. aes 
--wovld only heve proceeded to an iseve on the pleadings,end the | «3 
Bey 
' takine of testimony vovld have been postponed until after the | Go Nisa ge 
new Jersey cases were disposed of. | e 
Waving heard that a decision on final hearing hac been | tees 
} | Wh, alee 
made by the Sourt in this case, and that “Messrs. Munday, FEvarts distil 
_& Adcock represented the defendant, we telegraphed Messrs. Munel iy oi’ 
day, Evartse & Adeock on April 24, 1896, as follows: Daas Cie 
| | Paap tes 
| "Te are attorneve for Tdison re phonopraph cases. + aa 
! Vindgly nail us todaycopy your record and brief in Amet ay * 
| In reply we received a copy of defendant's record and brief, oN eh 
} : Pads OF 
| and also a letter from 'fesars. “unday, “*varts & Adcock dated 
- April 24, 1€96, containing the following explanation’ 
"The case came up first on a motion for préliminary 
injunction. After spéncaing nearly a day hearing the mo~-. 
tion, the Court denied the injunction withovt leaving the 
bench or delivering any opinion. At the solicitation of 
i'r. Mevre, the Court, upon the denial of the injunction 
and after refusing to require the defendant to give bond, 
was abovt to enter an order for a speedy trial urd for 
ay closing the proofs within sixty days. Owing to Mr. fmet's 
lack of means financially to bear the expense of counsel 
ang expert witnesses in a patent suit pushed to final 
i % P a P My | Beyitond R. Wile 
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hearing within sixty days, we, after consult ag ea) Pe Bey. 


ft moment, offered in Court to go?’final hearing on the. - See h 
er affidavits used on the motion in lieu of testimony; and: ”- 





ot + & fy, 
should have the right to file rebuttal affidavits. Ané ae ee 
the case vas therefore tried on final hearing om affidae |) 4» Fe 
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Richard N. Lyer. 


Subseribed and sworn to before me 


ithis 24th day of June, 1896. 


Eugene Conran, 
{S2al) Notary Public, 


Yincs & N.Y. Covnties. 
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~~ [ RICHARD N. VYER, being duly sworn, deposes and says OURS stad 
Et vals SE Bk ake Shae 
a | as follows: ea 
‘ ob itgy ae ees 
pe ieee ira 
i | I] have already made an affidavit in this case. Pi aes 
BS | 8 ‘¢ pe ¥E Fr 
E T received to-day from the Patent @ffice printed copies! | 
f three patents granted June 23, 1896, to Zdward H. Amet of OP oe eae 
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f rr ier ao «a 
Waukegan, I11., assipnor of One-half interest to Charles Dick= ves 
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scab Mebecribed and sworn to before mé 


ethis 25th 


(Seal) 


; ent suit was broucht. 


suit. 


2 and 3 respectively. 


day of June, 


Richard N. lyer. 


1696. : 
Fugene Conran, 
Notary Public,” 
Kings & N.Y, 


Counties. 
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“Thies? 
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! being improvements in phonographs or graphophones, which im=- ¥ 
| provements I understand from a comparison of the patents ek 
| selves with the déscrintion of the Amet machine found in the afr 
fidavits in this case used on final hearing, to be in part at. 
least those included in ths Amet machine upon which the pres= 

These patents confirm the statements . 
mad6 in the affidavits of “isssre. Tewksbury and Gilmore, that 

Charles Pickinson of Chicago is a party in interest to the de=- 


Copies of the patents referred to are 


submitted herewith, being marked "Exhibit Amet Patent" Nos. 1, | 


| inson of Chicago, I11., the inventions covered by these patents! | Si 
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UNTTED STATES CIRCUIT COURT, 


Yor the “Northern Tivision 
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A'TERICAN GRAPHOPHONE COMPANY 3: 7. Oe 
: : In Equity, \oredh a dee 
~7 5 5* : ey tae halk hee 

; : No. 25,986. ay? Ki, 


State of New York 


WILLIAM R. GTLYORB, being duly syorn, deposes and 
SVs as follows: 


T ax 33 vears of ave, reside at Orance, V. 7., and am 


ne manacer of tha Edieon Phonograph “orks, whose factory 

ly located at Yast Ornace, 1. J. I have been reneral manager 

re the Coiapany since the spring of 1694. That Campany is 

, enzaced in the manufacture of recording and reprodacing phono- * a 
trey. 


'Grephs, and also the manufacture of the Fdison sonp blanks or | eee 
| sa : mel 












l oylinders for recfBiviny sound records upon the phonoraph. eae 
| IT av v@ll acaqvainted with the conditions existing at | sf > ob 
= preceent time and which have oxisted since the spring of <i. ae 
| 1894 in the talking machine husiness. 4 coneiderable demand — Sa aee | 
Nee 36k a 

ext SUS in the trade for musical and other exhibition sound tel | 
I records for wee Or phonoctraphes and rraphophones which are in | ae ! 
ithe hands of the public. These sound records are placed upon ‘ a 
lene Edison soap cylinders or blanks, and also upom similar cy- | | 
| Linders munufactured by the complainant, the American @Grapho= | 
phone Company, the business of manufacturing these sound : 
records being carried on by several concerns, including the 

‘United States Phoncocraph Compnny.of Newark, N.J., the Columbia 

Phonoabaph Co. of “ashinzton, E.C., the New England Phonograph 

Co. of Boston, 'ass., and several others. The Columbia Pho- 
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infringe its patents, including the patents in this suit. The. 


| fringements of the patents in this suit. The sound recarpe Ti 


eS eo ee 


ss i 4 i ‘» can je ae ‘ ah ™ c i 
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Ee et a Te esate ae ae Hg nice r le diy ae si a a alee bp? Fg. ls: “a 
bee BO a ea i Bee nN es oe S| 
Te +s A: .# va Vay : he ee ss) lige ck Kyi ae v i ae v4 ‘ YS sn Say ® r a ce ts_3 bs 
Ske ce. ‘gaterret to acts as the business’ agent of ‘the. Som= Bhs ‘ 


plainant. The sound records BO made are sold in the open” 


mt 


— without restriction as to their Bats and they are dae’ ts 





ewated and adapted to be Used, not only vpoa graphophones,. but. 


also upoOu phonographs, which are asserted by the’ ‘complainant to agree 


complainant hus brought suit on these same patents against the. 
tdison Phonograph Yorks, the United States Phonograph Company, 
and various other Gdealers in and users of phonographs, and tn’: 
those suits the complainant contends that many, if not all, of. 


the phonographs at present ia the hands of the public are ine 


refarred to, manufactured both by the complainant's agent and | 


by, various other concérns, are advertised by catologue and thy ee dese 


Sto 


> St 


| otherwise, und are sold as a general article of trade without ee 
| reference to the particular machindss upon which they are to be 
i used, and intending of coursé that they shall be used upon any 
talking machines in the hands of the public, including those Bley : 
whieh the complainant asserts ara infrinzements of its patents,|)) 

I nad my attention called two months or more ago-te AG Des 


the decision of the Court in this case. About that time ye al abd 


SS a oe 
4 
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Nr. Charles Liekinson of Chicazo, I1l1., called upon mea. Mr. 


—— = 


Dickinson told me that he was interasted itn the Amet phono=- 


== 


grapn, and he shoved me =: sample of the gluss arm which format 


| the reproducing @lement of the machine. ie. Dickinson is une tse Pe 
I gee 
| derstood in the trade to be the owner of the business of the sae 
Chicago Talking Machine Company, and this fact he has himself iF 
told me. The Chicazo “alking Machine Comvany daals largely 
in the apparatus of the complainant and is understood in the: 
trade to be the “estern ascent for the complainant. . 
Villiam ©. dilmore. 
Subseribed and sworn to before me: 
this 24th day of June, 1696. : 
Eugene { ‘onran Notary Puhiic, | 
. (Seal) Vings & N.¥.Counties. a 
| eh 3 
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ITED STATZS CIRGUIT COURT, 
For the Northerr Division 


‘Of the Northern District of Illinois. 


/ ¥ : 
URERICAN GRAPHOPHONE COMPANY,: 
: In Equity, 
-Vs." : i , 
: No. 23, 966.. A is 
RDWARE H. AMET. : a. 
ry ¥ ¥ ‘ ra 


State of New York 
s3:; 


— 5 tae 


} County of New York 
JFEORIE E. TEWKSBURY, being duly sworn, deposes and. 
geays as follows: 
| 1 am 38 yaars of ava, reside at Newark, N. J., and am 
the sgcretary and treasurer of the United States Phonograph 
So ompany, Whose place of business ig located nat Newark, WN. Jo 


Theat company is 2 corporation, orrauvized under the laws of the be eae 


*tate of New Jeraey. The prinucipesl business of thie company 


| 
| eoveists in providing the blank record cylinders of talking 


| 
machines vith mpsical and other reccrds for sxhibition pure 


roses, anc supplying such recerds to sellers and users of are, 
| pronegraphe and zraphophoneés. 


t 
character than any other ccncern. 


Tt has a larger business of thig 


] have been in the pho=- 





nozraph businese since its commercial inception in the year “1a 
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sound records from that time to the oréeseant. 
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with the United “tates Phonograph Company began in ‘'snvary 
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Ths business of making and 


} . 
1294, my individual hosinesa referred to havine been at that 
| time trancferred to thst company. 
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selling ettch records is carried on at the prernent time by 


. } several concerns, including thé Columbia Phonogreph Company 
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Roi ee BER eee rH bot ie 
Plainant, the American Graphophone = Coupeny Ese? ite Desincsa::. a = 
Such records are made entirely upon the soap: ‘cylinders’ eee chi Beem ; 
ae by the Edison Phonograph Works, and upon similar : PUGR ARG Pa 
cylinders manufactured by the complainant. These recoris ‘are | soe 
not made by anybody, so far as I know, on blanks having FA ree eres 
cording surface of baes'-vax and paraffine, such ag are de= : bce 
scribed in the complainant's patents in svit, nor ever have ee a 
been commercially made upon such blanks at any time dn. the pat of 
' history of the art. The demand for these musical records Aha 
arose from users of the Edison Phonograph manufactured by the ae 
Edison Phonograph Works, which in its present form vas put | ep 
upon the market late in the year 1689 or early in the year Pen 
3690. The graphophone manufac turad by the complainant at ‘ oe | 
that time was not a practical machine and disappearad from oe - 
the market. It was also not adapted to recéive these musical ; % 
records, because it had no provision for holding blanks of the | 3 






CT ee 


character of the £dison blanks, anc the fesd movement of the 





inch. It then betan to use Faison soabd blanks on this ma- 


chine, and later on began to manufacture these soap blanks 


roars 


itself. The graphophones which have been put out since that. 


a tg say 

graphophone was different from the phonograph. In the spring ie 

oe Bey 

| of the year 1695, the complainantput anew graphophonse upon peony Sexe 

{| the market, having a proper mandrel for carrying the Edison “ag? OG % 

! blanks and using the same rate of feed of tha recorder and re- Wake bare 
Hk =< <n te 

‘ producar over the surface, vig. one nundred threads to the Sa ite 

H 3 


time have beon adapted to receive these musical sound records, 
| and the sales of these graphophones have enlarged the market 
The complainant, either directly or thro 
the Columbia Phonozraph Company, thea began to competes with 
other manufacturers of sound records in the sales of such 


sound records on the general market. 


Se 


Such sound records = 


for such records. 
| never been sold, either by the complainant or by any other 


manufacturer, with any restriction as to their use, so far ag 
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‘the records being advertised, by catologue and otherwise, ‘ror’ auabee | 
‘ sale to all persons who desire to buy them, and such sales are aay ee 
a, ‘made without enquiry as to the use intended to be made of the: eae od 

ee, inti and without restrictions of any aransae ai’ to “guen ee Sar 
> k | use. 7 eats 
Py = I have heard of the decision in the suit of the Ameri= 1 ae 
. can Graphophone Company against Edward H. Amet. A report of Od ET 
Sane. 


this decision was shown to me by Mr. Charles Dickinson of Chie |_ erg 


case, Tll., a$ my office in Newark. This wan about two months 1h ea ae 
pe 






azo, whan *'r. Dickinson was on a visit to tha East. At that aS is 

ve ate ae. 

f time, Mr. Mickinson also shoved me the glass reproducing arm | “BES 
78 pelt 

| | Which formed a part of the ‘net machine, and forther told me ie aed 

‘ | ¢ that ke was intorested in the Anet onterprisa. ''r. Liekinson | 1) - ES 

| Ps aca 

a a Well xaovwn Ticura in the tuilking machine businaas, having A’ hag 

hae iantersstad £5 an e@acly day in tha thicazo ventral Phono- ee’ 
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ie 
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Lo i =—— est 7 





| sraph Company, which sas Oné of the 15021 liceuneag of the ie; 
% : Torth American Phonosradh Company, and having subseavently ss 
| R 
ono rtock, as he has ofton told ma, in the Vorth 4moricas O% 
r . Phonosrioh Tompany, tne complatuant ths Amarican Vraphophons Hag 
) Tompaiy, and the complainant's businsss asent the Columbia ce 
| PeAnNC Yap Tampany ‘rw. Dickinson is also the capitalist who} | a 


cromoted tha thicago Talking “fachina Company, and is the large- 





@zt cmer in the businasa of that Company, as I am infor:ad by! 


ge oe 


him. “ha company is understood in tha trade ta he the Vest-= 


orn selling agent for the complainaiut, the American Trapho- 


Se 


phone Jompany. Nr. Dickiuson has also informed me that he ] 


= —_— 


=a > 1 See ee ee 


aft | furnished the capital to the complainant which enabled the 


ae ge 
— a— 





rh complainant to put on the market its present atyle of cheap 
ea muchine. Prom these statements which Mr. Pickinson has made 
directly to me, and from my knowledze of the business, TY am 


able to say that Hr. Dickinson is not only interested in the 
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Mr. Tlouglass, who has charge of the business of the: “ontoage & 
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‘Talking Machine Company for Mr. Dickinsom and to whom Ur. Dick A het 
inson defers in all matters relating to the talking machine .” Sebi es 
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| wowtwoss (so Mr. Dickinson himself has informed me) was former=| ix han! 


ly an employeé of the complainant at Washington, D.6., or its | ee, .: 
selling azent, the Columbia Phonograph Company, and was closely ano 

BO Sarees Hie rte 
'4dantified with the manager of the complainant's business. ak thy a 


'y am informed that Mr. Douglas save an affidavit for the 


complainant in the Amet sadé. 


Dickinson is reputed to be 


aman of larze wealth, and is undoubtedly amply able to pay 


ithe expenses of a patent litication. 


fhe Chicago Talking 


Machine Company and Mr. Douglas were the promotors, and are 


2 i 


Yaorge i. 


Amet, the defendant in the Amet suit. 


to-day the only selling agents, of the Amet spring motor for 


the phonograph, a devios which originated with Mr. Edward H. 


Tewksbury. 
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Por the Northern Pivision y: ‘ 
'Of the Northern District of Illinois. eae wah 
: . fol i ae "4 4 
<=. ae " . ag et AR ee! 
Ee 5 to BSA bere ea a ae” 
AMERICAN IRAPUOPHONS COMPANY, ! ps eam Tees ae & 
: In Equity, Oa 
-V8.- : | | fi ea + ae 
: Ho. 23, 986. i, ea, ? 
EDVARD H. AST. ; eel, A 
, : owes ae ae 
* j ' .% . a ae 
Ce ee me eee, ee ESS Boag is wi! 3 
io oe 
hes fi a Aa 
MEMORANDUM IN SUPPORT OP NOTION re pe 
TO SET ASIDE DECREB, BTC. al a 
) I haem 
| THE CASE WAS TRIFD UPON AN INCOMPLETE RECORD ANT tty 
| a: ares 
( SHOULD NOT HAVE BE+N PRESSED 7A PINAT FEARING UrCER THE CYR= ag 
4 ; * oh he, 
CUMSTANCKS. sabes 
It appeare by “yerts effidevit that a number of anite rife 
i | 1 zai 
| have been brousht by the complainant oa its patents, in all of ene 
i 
| which the ccfcnec bas dbcen vudortsken by Mr. Cyer"s client, Yr. a 
| Cdisou, and that by # tucit acsrssmant betwvaen counsel, no suits 
havé becn proparea for »éurinug ow the merits excopt the two Ne ft at 
iy  : 
Jersey cas@s, the Sthar cas3s being svsnondsd to avait the dee > ks 
| Cipiow in the New Tersey cusses. fr. Cyer would have indertas| 9 | ! 
' Kea the defsuce in the Aras cas@ in the sane way,but heither his 
) the complainant nor the defendant cannenicated with him. The Rae 
talking machine trado uvaderestoad the litisatica situation, and a? a 
| f 
| two suits were actually broujht in Thicazo crior to the svit I 
' 
| amainst Amet. Amét'’s defence was an incomplete ome, being ; 
| based on uffidavits with the right of rebuttal by the complain= 
ant. This methed of making up a record is net only vnusval, 
but cam réver préduce extisfactory results. Amot's axcuse for | | 
a 
not makings a defence in the regular way is givan by hie cOlict= | 
tors as lack of moans, but it appears by the affidavite of i 
| 
Tewksbury and 7ilmcre that Amet was becked by a Chicaco capital- H 
ist of large ménana, amply able to make a proper defence. The 
“ Nt, ee ) ! Raymond R. Wile 
ef eS : sie A , ny st, Research Library 
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| er iat, | gid 

talking machines manufactured by it or isconses Se ri fe i ma 
other words, the theory of the opinion ig, that whether or not | Pa 
suchsrecords ere s0ld with an expressed restriction as to es his . 
; their uee, the situation implies such a restriction, and the 7“ Pe ge a 
“use of one of thece records on an infringing talking machine Meee 2 
its A Use not intended by the complainant in making sales of fees od 
these records. This is a false situation created by the. * AEN 
i general statanents of complainant's affidavits. The fact is, yates 
shown by the affidavits of Tewksbury and Gilmore, that the : + % 
| complainant and a number of other manufacturers compete in the sete 
general market for the sale of these sound records, that thay iS 
are advertised as :ensral articles of trada, and area sold, not Cures 
ovly without rastriction or @ven enquiry as to their use, but a 
: also with the xnorledce that they may he used on phonographs, iy 
7 Which tne complainant claims are a violation of its patents. ie 
' The demand for these records comes in part at least from users Bos 
| who have phonerzranhis, which the complainant asserts infringe ee 
its natents, and by making the sound record a général article ~ s f ‘ 
of trade to be purchased indiscriminately by usérs of infring- aes 
{nz and non-infrinzine machinas, the complainant cannot claim dae oe 

the benefit of ony express or inplied réstriction in the vse | a 


of the records such as the Court evidently believed was the \oeca oe 








care, as shozn by the opinion. eames 
WaT 6, Cy 
THE "GROOVEN TARLET OR OTHER BRODY HAVING A SOUND | 
REQORT PORVED THERSIN"® OF CLATN 22, AND THE "SOUND RECORD 
FORNED IN A WAN OR WANLIKE MATERIAL® OF CLAIM 24, THE ALLEGED 
NOVEL ELEYENTS OF THESE CLAIMS, WERE NOT NRW WITH BELL AND 
TAINTER. 
aes Such sOlnd records are covered specifically, and indee' 
‘pendent of their combination with the phonograph, in claims 7, 
te % 
‘ reir | oF ot agate { Raymond R. Wile 
eat Gk ag Fg, Research Library 
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7 } 
patente on Amet's phonograph just issued and referred to 6a Re se 
Dyer'g second affidavit, show that this capitalist is jointly [aio .) - 


intorested with Amet. It also appears that this capitalist wk[ etre | 


‘closely identified with the complainant and interested in its Patra 
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‘pusiness, and is the owher of the complainant's Vestern selling| 9...) 


agent, the Chicazo Talking Machine Company. The Chicago — M4 a ed 
Talking ‘fachine Company is also the promotor and exolusive . Morera: 
celling agent of another of Amet's inventions revasine to . Peete. 
talking machines. All this is, to say the least, suspicious. |) <6 
To avoid the effect of this suspicioa the complainant should al Oy 


either hatve‘not pressed to final hearing,or should have given gre 


Mr, Sdison an coportumity to come in and dafend. Ye have not oe la 
et hend proof of a collusive action, Bas it cortainly looks | ah 2 


snspicious and as if evan 


22S ———_———_—_————————— : 
Le 
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though no collusion 6risted at the. ae 
inception of the suit, the rélations of the tro parties in in- 
fercst prevented a complets trial. And this situation is 


| quite as serfous as if actual collusion existed, hecause it 


romain ir: the formal decree of the Court when the parties | en 
‘know that the facts are not before the Court to warrant the i 





makine of that decree intellissntly. In other words, the | ae 


Court is misled. 


I. IE 





THE SOUND RECORDS FORMING THE ASSU'TET NOVEL ELEMENTS 
OF THS TvO0 CLAIIS SUSTAINED BY THES COURT, ARE ARTICLES SOLD 


| WITHOUT RESTRIOTION IN THE OPEN !ARKET ANE INTENDED FOR USE 





‘ON INFRINGING AS WELL AS NON-INPRINGING MACHINES. 





The theory of thea Court's decision is that the com- 
>lainant makes and distributes sound records for use on the | 
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This provosition is supported by numsrovs facts set 
out in the recerd in the New Jersey ouses. Tt appears that 
that complainant's graphophons and Ur. Edison's phonograph werg 
put upon the market by the North American Phonograph Company is 


Mr. Edison, 


the year 15888. Both rachineées proved a failure. 


however, continued work upon the phonograph, Jand as the result! 





of a prolonged course of investigation and experiment, and the 
} ie zs st al 
PS Ss, gaa 






oP J | : 4 rer Be aS fe 
mes | 2 i r = te | r ri ‘ oe : hy 2 4, +s 4 Taf Ke, 2 hk 
ne Pn ee PE, EA Om ae ee Oe Re eT sa diate : mcr — ey « 
| ee ‘ Rant ee ae ee BOF eee an a ee ee Te ell 
me ee | pee egan oe me ae 3 sy ar i Bit ra vf asd ti eh pee ha * Sal 
A (8, 10, 12, 17, 18 and 45 of the Bell and Tainter patent. he ms te 
oy | Thess Claims, it will be observed, are directly in issue in aoe oy 
eae * . . mb ¥. 
Le 3 e Shisy rt io i 
| the suit against the United States Phonograph Company (Sea - oe 
|stipvletion, p. 53, record of New Jersey casos). A sound | bot 
3 record marked "Complainant's Exhibit Defendant's Sound Record® '| ie 
34 ele tits xe. ae 
¥ Was introduced into that case and infringement of these clains |. Bat 
on the sound record was asserted. The novelty and patentabi- oe wy 
lity of this sound recoré which forme the assumed novel ele- a 
ment of claims 22 and 24, are therefore at issue in the vew Ee 
re Jersey ca ses, as well as the qvestion as to whather svch sound); | | 
2 records as those which sare at present on the market are the srs 
s) equivalent of the sound record described in the Bell and sie 
i Tae ee 
3 Tainter patsnt. The record in the New Jersey cases shows a Wis! 
He t number of instances of similar soudd records in the prior art ay 
(see denssition of Edison, p. 161 et seq; Ur. “orton, p. 215 - Rea 
- pee $84; S3atchelor, vp. 505 et seqs; Edison, p. 642 et 8a4; Petes 
; | Morton, p- 671 et seq.). Bee Shs 
ee | | 5, 2: ae Sovhuk: .! 
r RELL AND TAINTER ARE YOT ZNTITLED TO THER CREDIT OP 9 four’ ve 
d Rea igh 
» , HAVING PRODUCED A SUCCESSFUL TAL'IND MACHINE, AND THE RECORD=-: Re at iol 
me t oS Bs ae 
e ' CYLINDERS 43ND RSCORNS NOY UPON THE MARKET ARZ THE RESULT OF A ~ Lee: 
he f od FHL ty Geta | 
| Se | SUCTICSSUL INVENTION HATE RY OMISON, ANB ARE NOT THE PRACTI= PP Bees. al 
“ sue) 
! % ee 
1 CAL, SQISiTIVIS OF PATAYTARLE BQUIVALENT O¥ THE RECORDS OF agape 
TIE RELL AND TAINTER PATENTS. 
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ure, be produced a successful machine. Subsequently and note 
withstanding Mr. Edieon's patents and the contracts prohibite. 


ing such couree, the complainant returned to the rarket with 


‘& new machine, which was an imitation of Mr. Edison's machine, | 


utilizing the discovery he had made and the means for making | 
‘that discovery available. The soap cylinder, which has since. 


been universally used and is the record-cylinder on the mar- 


ket, #az one cf the principal results of Mr. KRdison's spectal 


aork. That also 4g vsesd by tha complainant. We contend 


that that cylinder and the record placed upon it by the special 


- wk 


oa 


Pliances which ir. idison invented and which produced a suc- 


) 
~~) 


j oassfal machina, aré not the eguivalent in any sense of the 


I beer’ =a2x and Dareffins record of the Rell and Tainter patent 


ie a eT 


(gee following points in New Jarssy record: Idison, Qa 69 to 
i pp. 176 to 179; “forton, Qs. 15 to 17, pp. 226 to 2283 


‘Rat chelor, %s. 159 and 1451, p. 613, Qs. 185 to 159, pp. 614 


i 
Bud 615; Edison, Qs. 36 to 135, pp. €52 to 675; Morton, Qs. 


5B to 43, pp. 689 tc 690). 
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SaITED | STATES CIRCUIT COURP, 


Set 


Yor fhe Northe-a Civision 


or the Northern Mistrict of Tllinois. 


AMERICAN ARAPHOPHONS OOYPANY, 2 
4 
-VS5.° ‘ 

$ 

SDVARD H. AVET. : 


TO THE HOMORASLE THE TUDIES OF THR 


COURT FOF THE NORTYVEPH 

Comes mew the defendan 
; eee 
he set onside end that a rehearing 
the reasons hereinafter set forth. 


The defendant hae since 


PS dg Nop ig AIRE BE Rise 5 ean o est are 

es aes Fe one 
tt iy ates ag iksane eee a 
By adh 


NISTRICE OF ILLINOIS: 


Court that the Teeree heretofore entered in this cause 


Tr Equity, | 
No.23,986. | ad | a 


UNITED STATES CIRCUIT 


t, Sdward HW. Amat, and moves 


. 


of the causé be granted for 


the entry of the depres 


herein diecovered evidence moiterial to the cause, ard which 


| if 4¢ had been nresented ir Court, 


| hove eold *:6 sound records like 


| monte of its satents ganud which it 


and has specially conetrveted ite 


arbors of s2£14 allegéa infrinring 


machines and machines other than 


uss tha gemé upon any machine. 


forming the assumed novel element 
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would havé prevented the 


entry of said decree, end which evicence he did not “now about 


until after said decrea was entered, and until a few days ago. 


‘hoses bought by defendant 
| Om the opta marvet for vse on Fidison*s phonographs and 


| other machines which the complainant contends sre infringee- 


has sued as infringements 


eound records to fit the 


machines, and has cut the 


sound record grooves ona hiindred to thé inch to specially 
| adapt such sound recerds for re upon such alleged infrincing 


*hose of his own manufacture. 


|Whereby it licensed any purchaser of such a sound record to 


So that the soun@ records 


s of the two claims of com- 
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o joteuaer for use on infringing as well as non-tutringlig 
sachines, on machinss made by others as well as on sane? tee 


ads by the compluinant, And whén thus sold the complainant 


bas . 
af a 


¢1l1 knew that they would be used, and were being used constant- c Gate: 
hey a ee 











ly on other trachines than those of its own manufacture. This ae 
| aterial fact your petitioner lenrns and believés can be uae 
enced by the testimony of William &. Gilmore of Orange, | Va a 
New Jersey, and George EH. Tewksbury, of Newark, New Jersey, and Sa ae aah 
of others. : a 

| The theory of the Court's decision is that the | oe, al 
complainant makes and distributes sound records for vse on the er pl 

talking machines manufactured by it or licensed by it. Tn | it 

‘other words, the theory of the opinion is, that whether or aeem 
not such records are sold with an expressed restriction as to ae 
} their vaé@, the situation implier such a restriction, and the Sas 
use of ohe of these records us an infrinuping talxing machine igs oe 
ie vee pot intended by the complainant in making sales of these Paras 
| records. This is a false situation crested by the general eet 
i staterente of complainant's affidavits. The fact ie that the 2 Gee 
Stites Jainant and a number of other mauvfacturers compcte in the ye 
=a market for the sale cf these scund records, and that Kae 
t 





they are acvertised as. weneral articles of trade, and are sold,! i eng | 





p Her only without restriction or Gvan cuauiry as to their use, ae 
but also with tho znowlecge thut they muy he used cn phorosra= | eons 
\ phe, Which the complainant claims are a violation of its oc } 
patonts. The demand for these records cones in vart at least Hii 3 | 
from ussrs who have phonographs,which the complainant asserts | 
‘ infringe its patents, und by maxing the sound records a senaral 
article of trade to bs purchased indiscriminately by users o? | 
yp ante souion and non-inlrinuvins machines, the complaiuant cannot | 
| cleim the b@uerat of any express or impliod restriction in ‘ha | 
use of the records such us the “our? evidently believed was the 
| ease, es shown by the opinion. ey 
cok oh : 
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_ The Court's duéteion was largely, ir not Sasapeeil 





jbased upon the suppogsec fact that the "grooved tablet or other |. 


| 


bo¢y having a sound record formed therain® of claim 22, and 

the ‘sound racord formed in a wax or waxlike material", of iain 
claim 24, the alleged novel elemants of these claims, ware new 14 

‘with Bell and Tainter. ‘Such however is not the fact, as your 

petitioner can now establish, as he is informed and believes 

by the testimony of Thomas A. Kdison, Cr. Nenry Horton, 

Charles Batchelor, and cthers. And this fact is shown by . 

the depositions of thess parsons in the printed record of a 

i suit pendirg in the United States Cirouit Court for the Piste 


‘s 


riet of Nev Jercey by thie complainant, against the United 





| 
‘tates Phonogresh Company, ard others. 
! S. eli and Painter ame not entitled as the Court was 

» led to celi¢va by the complainant's affidavits, to tha credit 


of having firzt produced a successful tulking machine. The 


——S-—— 


Machine rade with the sounc wvecord us dtsertbed in tho Pall and 


Rs 


“winter patent, 2. @., Tormed with bees*=-wax and pursffine, or 


waxlike material, proved to be . cemplate failure. And it was 


a 


rot until Fdison invented the soup raund record which ia what 
pCeferdant tarein used, that the talkinz machin6é bacame a con-. 


-mereizl svccets, anc @ practical vwsacful csevyics. Theee facta 


sa 
a ee 


your cetiticner lewrna from the printed recor@ ahovs mentioned, 
ang they can he é@ste>liched as your patiticnar is now: informed, 


and believes, by the testineny of the suid Edisos, “orton, 


al 


us Vatentcloer @arovr2 namoeu. 
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the Court exprssseu ita intention to enter an order to speed 
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lfanswer hurridly prepared at that ‘cies ty Gopeiee" eee ie 
an answer on file in another case, without sufficient time te Bas bos ee 
investigate; and your petitioner did not have at that time mtd 
ificlent ready money to warrant him in employing counsel or. ae, ade: 
‘enable him so to do, and to pay the expense of taking the, . Kae % 


ooh 
‘evidence by deposition in the regular and usual way. And hed, el «85: 


* ve 
2 HS 
your petitioner calls the attention of the Court to the fact “ or aut 
that the complainant abused the privilege of filing rebutted pea pecihe 
affidavits by putting in a number of additional affidavits, SSR 
lmagnifying the alleged invention of 3ell and Tainter, and eA oe 
statiug alleged facts, which your petitioner had no opportunity he 
to answer, and vhich may have tended to confirm the Court in > Ret 
ithe erronéous sup,osition that Noll and Tainter were the ie ie 
rirst to make the talkinrg machinea commercial succoss and 1 Rees 
fers eantitled to be considersd as maritorious inventors. aes 
| is be Until after the decision was renderod in this ier aN. 


cause your petitioner had no reason tc suppose that the Edisom’ | -.. ©,” 











interests were antazonistic to the complainant or that he could ‘sone 
iprocure any information as to eny existing defenses to the cane |S 
Lives ae a patente from the Kdison interests, or any assistance | | \). 
jof any kind from them. The complainant's affidavits misled “ (tte 
owe petitioner into supposing that there was some community ee 
or interest bstween the comelainant and the Edison people by, fetes 
the statement therein to the effect “that the manufacture of | iS eee | 
ithe aachines known es phonorraphs (the Edison machines) was | ee 
i under a licanes to use for an agreed royalty certain | ma | 
ibroad features of the patents in suit" and "that the essentiaz Sy; | 
features and prinoiples of defendant's reproducing apparatus 
are inventions coversd by especial ciaims of the patentein 
suit which inventions have been in all graphophones from the 
first and which have bean recoznized by Mr. Edison and every 
lone Slse.” Whereas the fact ls as your petitioner has since 
found, that Mr. Edison and his concern do not recognize the 
eit x cae . : a i } ) eat R. Wile 
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a Rar$ ee 4 ant -* soe: ae wey on:' rs cet if ure conten * 
oe same in ‘Goud faith as to their validity in. ~the ‘au ie .*, 
ne bad | 
fod bak ca" oS | 
w 770 frinted pages, and which suit will soon be ready tor fined” ey af co 
eke Diy gst - 
hearing. % ae eae h 
“herefore in view of all the premises your petitioner an ae 
bas , ey 
m9 humbly prays that the decree herein be set aside and 4 re- 4 yi OR 
t,o | | ghar? ‘ , : Pas € Ve 
|e, hearing ¢ranted and permission be given to the defsndant to eee tie 
hay 1 3) ee se 
take further proofs, and your petitioner will ever pray. re (ia ite] 
(Signed) Kdward H. Amet. te 
| oe oe 
} ae EF | 
State of Illinois: | am 
[* 235: Aa 

- County of Cook ; A Oe ey 
ke jest 


amwaRre 4. AMET, the abovs named defandant and patitione 
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| aes | 
| l beine duly sworn d430ss6s and sivys that he has read the fore= ee, vn sie 
‘ «e * ee ast 
| : ate 
| | ROAnss petition and that the cars Is true of his ovn Knowledge, okey 
| siame ty! ‘pu pie 
: _sxsept as to matters stated upon information and helief, and % bee: 
; Pe: a ths “ty 
} a8 to those matters, hs helieves it to he true. ee 
¥ PE hake eats 
; | bbe? 
: } (Signed) Faward H. Amet. P ph 
oO “Pea 
| Subscribed win sworn to bhafore me ¢ * oe, 
4 : a 
this 2Sth day of June, A.™., 1896.: i, ie 
| (Sirnad) M. ™. “Munday, Lies 
Notary Publis. tug a atic 
’ Me fa Oh ' 
- & * 
Ye hereby certify that the matters in the foregoing "sha 
' petition mantioned and referred to are proper to be reheard ga 
before your honor, if your honor shall think fit. 
| (Signod) Munday,Mvarts * Adcock, 
' Solicitors for Tafr't. 
i 
(Sisred) 
John 4. ManGays 
of founs3l. 
eg 
iy ¢. 
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IN THE CIRCUIT COURT OF TIE UNITED STATES 
VOR THRE NORTIERN CISTRICT OF ILLINOIS, 
” . NORTHERN DIVISION. , 


Tuesday June 30, 1896. 


Present: Honorable John ¥. Showalter, Circuit Judge. 


American Graphophone Company ) 
vs. ) TN CHANCERY 
: : 23,986. 
Edward H. Amet.. } 


Now comas the defandant by his. 
| solicitor, ai by leave of the Court files hig petition to aus-|" 


| pend the decree herein and for a new trial, snd the Court not. 


eee 


being fully edvised vpon ssid motion, continues the same for 





| MONTAIARN NISTRICT OF ILLINOIS,) 
Yorthern Tivision. "5 es: 


ee ee ee 


T, &. %. SURNMAM, Clerk of the Ciroult Court of the 
United States, for snid Northérn Tistrict of Tllinois, do hereby. 
certify the above and foresoing to be a true and correct copy : 
of the Order “ntered of Record in said Tourt om the Thirtieth 
| day of June 4. 7. 1496, in the cavse wherein American Jrapho= 


phone Company is tha Complainant and Hdward H. Amet is the De= |. 


SS a eee eee 


; fendant, ap the same appears from the orizinal Record there- 


of now remaining in my custody and control. 


In testimony whereof, 1} have hereto set my hand and 


— Se ee 


affixed the seal of said Court, at my office in Chicago, in 
| said district, this Sighth day of July, A.. Ps 1896. 
gs. W. Burnham, Clerk. 
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AMER TO AW ADA PROBA Ayo trty ; ae 


VS. 


St ee Ne HL 


AMET. 


ROSSCUP, J.---Motion is for leave to file a peition for 
“ 


rehearing. 


On the hearing of this ca 


tf 


e it wus not seriously disputed 
thut the Edison inventions did not include the record of Bell 
é Taintor. Hy opinion was predicated upon the assumption that 


Bell & Taintor's record wus their own invention, 


the 


PEL 


a 


It is now wrged that this assumption will be disputed i 
case pending before Judge Green between the American Graphophone 
Company end Edison, I shall allow the motion in this case for 
leave to file petition for rehearing, but will not pass upon 


the petition until I have heard from Judge Green in whose 


Court the case is pending, 14 Fy 
f f f one 
7 , y - . / 
2 : * ; ¥ , d og al 
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_danuary 4th, 1897, or as soon thereafter as counsel may be 


_ defendant's petition for re-hearing in the above entitled 


Sa e 


IN TNE CIRCUIT COURT OF THE UNITED STATES, 
NORTHERN DISTRICT OF ILLINOIS, 
NORTREEN DIVISION. 


American Graphophone Co., ) 

) Gen. No. 23986. 
VS ) Term Nos 719. 
) 


In Chanecry. 
Edward H. Amet. 


ae a —— = —_as 


‘Messrs. Munday, Evarts & Adcock, 


Solicitors for Defendant, 
Dear Sirs:-- 
You are hereby notified that at the opening of the : 


court at tne usual hour in the forenoon on Monday next, 


heard, we shall appear before his honor Judge Grosscup, in 


the room usually occupied by him and move to dismiss the 


n 
¥ a 
fi 
| 
——_—_—=_—_—_——_—_—_—_—_——— OE  ——————— — 


cause in view of the fact that a final decree in favor of | | 


the complainant has been entered in the cause pendins in the 


‘United States Circuit Court for the District of wew Jersey in 


the cause entitled American Graphophone Co. vs Edison Phono- 
graph Works, copy of which decree we have previously served 
upon you, the pendency of said cause in yew Jersey being 

the epounds stated by Judee Grosscup in “is opinion franting 


= 
am ie = 


r} = ee ies | * 7 F 5 # a | = * on we i 7 ’ a ps, 5 7 oF TT P44 aa 
you leave to file your seid petition for re=hearing on Juné 


30th, 1896. 
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You are further notified that in the event of this motion 
being granted and said petition being dismissed, we shall 
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ask the court to enter a final decree in this cause, 


copy Of which is hereto attached, and that in the event or 


the court denyinz the moticn to dismiss, we shall ask the 


court to set the petition down for hearing on a day certain. 






Chicago, December 29th, 1896. er 
ec. 


= “ 
Comp lain 






LMC 


ants' Solicitor. 





Service of the above notice and motion acknowledged 


this @Oth day of December, 1896. | 






Solicitors. 
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IN THE CIRCUIT COURT CF THE UNITED STATES, 


NORTNERN DISTRIC? OF ILLINOIS, | 
NORTVERN DIVISION. | 


Gen. No. 23,986. 
Term Now 729% 


American Graphophone Co.,) 
) 

vs ) In Chancery. 
) 
) 


Edward H. Amet. 


[= SSS 230 


And now comes the complainant by Poole & Brown 


its solicitors and moves to dismiss the petition for re-hearing 


of the above entitled cause filed by the defendant herein, | 
for went of prosecution; and also move for the entry of a | 

| 
final decree herein. : 


Chicago, December 29th, 1896. y 
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Complainants’ Solicitors. 
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| IN ~ CTRCUIT COURT OF THE UNITED STATES, 
: RLRERN, DISTRICT ctv ILLINOIS, 
| NORTYERN DIVISION. 


American Graphophone COs, ) 
) Gene No. 23,986. 
vs ) Term No. 719. 
) In Chancery. 
Edward H. Amet. ) 


a 
i z 


This cause coming on to be heard on the 4th day of 


{ 


January, A. D. 1897, upon complainants motion to dismiss 

petition for re-hearing filed on behalf of the defendant and 

for a final decree in the cause, and was argued by counsel 
both for complainant and for the defendant, and the court <~ 
being fully advised in the premises, it is hereby 

Ordered, Adjudged and Decreed as follows: 

I. That the complainants’ motion be granted and the 
defendants petition for re-hearing, filed June 350th, 1°96 
be and the same is hereby set aside and dismissed. 

IIe That the interlocutory decree in favor of the 
complainant in this cause entered herein on the 4th day of 
May, 1896, be and the same is hereby confirmed and the 
injunction therein pranted is hereby made perpetual. 

aT. The veference to a Master in Chancery to take, 
State and report the amount of damages the complainant has 
sustained and the amount of profits and savings realized 
by the defendant by reason of the inffingerent complained of 


being in open court waived by complainants’ solicitor and it 
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| | 
va ; | set 
‘ | beirr arreed by the solicitors for the resnective parties | 
- 
that the profits and damages to be recovered by the complainant | 
of the defendant in said cause be assessed at the sum of one 
é ‘ doltar, it is further | 
: Ordered, Adjudged and Decreed that the complainant 
recover of the defendant the sum of one dollar as damages 
= | 
‘ and profits by reason of sa&id infringement as well as the 
| ¢osts in this court to be taxed and that judgement be entered 
a | 
' . | 
| for said sum and execution issue thereon, it is further | 
| 
IV. Ordered , Adjudged and Decreed that a perpetual | 
injunction issue against the defendant in accordance with the 
prayer of the bill. 
| 
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